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JOHN W. Davis 


The public declarations of Mr. Davis as a presidential candidate on the 
tax issue are awaited with interest. His previous views on taxation have 
been interpreted as being somewhat out of harmony with the Democratic 
taxation plank. 
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Why Congress Rejected the Mellon 
Tax Rate Schedule 


By Hon. JAMes A. FREAR 


of the Mellon tax reduction schedule for fail- 
ure to pass what they call a “scientific” bill. 
No such bill has ever been constructed on taxation. 
A scientific bill for legislative purposes cannot be 
constructed. <A bill should be drafted for the best 


Ci the ate has been criticized by advocates 


» interests of all the people, and that is a matter of 





» ment. 
} as every one knows, was 


» Congress. 
} magazine paid $300,000 for 
> postage alone to proclaim 
» the merits of the Mellon bill, 
© as it saw them. Why, I do 
> not know, and I do not care 
) to give a suspected reason. 
») One Cleveland paper I re- 
+ ceived had four whole pages 
> favoring the Mellon bill and 


4 gressmen 
* Mellon plan. 
paper that could be _ per- 
») suaded was carrying on the 
© propaganda. 


) compromise; it always has been and always will 


be, and such is the tax bill recently enacted into 
law. 

An endeavor was made to coerce Congress into 
passing the bill of 344 pages as it originally came 
from the Treasury Depart- 
The Mellon tax bill, 


“sold” to the country in ad- 
vance of its presentation to 
One_ reputable 


urging readers to write Con- 
to support the 
Every news- 


Films throughout the country had 
“Write your Congressman!” spread across the face 


§ of every screen. 


The constitution of the United States provides 


) that all revenue measures shall originate in the 


House of Representatives. Perhaps there was 


} abundant precedent for the attempt to convert Con- 


) gress into a rubber stamp on the taxation issue. 


} In 1921 the revenue bill was passed by the House 
» ot Representatives as presented to it without a 


HE charge has been made that many of 

the members of Congress opposed the 
Mellon tax reduction schedule primarily out 
of regard for the votes of the masses. Such an 
assertion cannot fairly be made in respect of 
Congressman Frear of Wisconsin. His stand 
on the tax issue is beyond doubt sincere. 
Moreover, Mr. Frear is thoroughly informed 
on the subject of taxation. He is a member of 
the Ways and Means Committee and took an 
active part in the revision of the tax bill as 
originally presented to the House. Mr. Frear 
in this article presents the reasons why he be- 
lieves Congress was justified in modifying the 
administration tax program. 
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single amendment permitted to be offered. I was 
one of the so-called recent insurgents, who, in antici- 
pation of action on the new revenue bill, insisted 
that we should not organize the House until we 
had a right to amend tax bills. We won our point, 
liberalized the rules, and that is the reason we have 
the new tax law as it is today. 

One of the principal arguments made by Mr. 
Mellon in behalf of the reduction of surtaxes from 
50 to 25 per cent was that money will continue to 
go into tax-free securities by those with large in- 
comes unless taxes are cut. He said repeatedly 
that money would be taken 
from business or new enter- 
prises because of these se- 
curities. That appeared to 
be a very strong argument 
but, as a matter of fact, it is 
largely fallacious. Secretary 
Mellon, with his reputed 
three hundred million dol- 
lars in wealth, or whatever 
amount he is worth, stated 
before our Committee, and I 
examined him myself on 
that point, that only a very 
small part of his money or 
his wealth is invested in tax- 
free securities, and explain- 
ing, said, “I have got to use 
my money in business.” He 
does not invest his money in 
tax-free issues, and he said further: “That is true 
largely of my associates,” and it is true we may 
assume without further evidence being submitted. 

In 1920 we had a statement of 12,203 estates of 
men of wealth, some of them reaching over ten mil- 
lion dollars, of people of all classes, made to the 
Treasury Department by executors or administra- 
tors. Of these 12,203 estates, with assets totaling 
over $2,800,000,000, less than 8 per cent of the prop- 
erty holdings consisted of tax-free securities. Forty 
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per cent, on the average, of these estates consisted 
of money invested in stocks. In estates of over ten 
million dollars reported, 46.81 per cent, nearly one- 
half, of the assets were in stocks, and about 63 per 
cent of the total was in stocks or taxable securities. 
I want you to keep that in mind because we may 
find where a large part of the large incomes have 
gone that avoid taxes. Mr. Mellon, I believe, has 
never touched upon this subject in any of his ad- 
dresses. The report on estates shows that invest- 
ments in tax exempt securities reached only about 
8 per cent of the total estate. In another group of 
fifty of the largest taxpayers in 1920, according to 
a report I have disclosed, only ten per cent of the 
incomes were invested in tax exempt securities, but 
Mr. Mellon says there would be more money to 
invest in business if we would reduce the surtaxes 
to a maximum of 25 per cent. 


Even if tax free securities were held predomi- 
nantly by individuals who are subject to the higher 
income tax brackets, the reduction of the surtax to 
a level where the tax exempts would be thrown on 
the market would not increase the funds available 
for productive industries. The securities could not 
be sold unless some one would buy them and the 
money used to buy would come from business or 
from the banks or from the sale of taxable securi- 
ties. Available statistics indicate that tax-free 
securities are to a large extent held by individuals 
in the smaller income classes. If this is not a fact, 
the publicity feature of the law will soon disclose 
the truth. 


Revenue Loss From Undistributed Earnings 


One of the greatest escapes from income taxes 
arises from an enormous accumulation of surplus 
through undistributed earnings of corporations. In 
the case of the stock held by the estates for which 
data were compiled with reference to ownership of 
tax-exempt securities, 40 per cent of the estates was 
represented b) stock, compared with 8 per cent in 
tax exempts. Again it was stated in Senate debates 
that the net taxable incomes of all corporations re- 
porting in 1922 reached $6,585,774,764. Of this 
amount $2,781,865,137 was distributed in cash and 
the balance of nearly four billion dollars or about 
60 per cent was set by as surplus undistributed. On 
the cash distribution, in addition to the 12% per 
cent corporation tax, a personal income tax was 
paid reaching upwards of 50 per cent in the case of 
large incomes. On the 60 per cent retained in the 
corporation only the 12% per cent corporation tax 
was paid, but if the additional tax cut recom- 
mended by Secretary Mellon on large incomes is 
passed then $19,286,746,047 held by corporations as 
surplus and undivided profits will be released, but 
the Government loses the legal tax. 


In other words, nearly two-thirds of the cor- 
poration net income for 1922 escaped all personal 
income tax on the plea that the surplus was all 
needed in the business. Secretary Mellon is silent 
on this tremendous loss to the Treasury from 
tax escaped by corporations. What is the remedy 
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other than a tax on undistributed profits? Where | 
are the funds now held that should be invested in | 
business? 





If there is any shortage of funds for investment | 


in productive industry, the cause is due more to? 


undistributed earnings of corporations than to in- 
vestment in tax free securities. 


Section 220 of the revenue law provides a penalty 
of 25 per cent for abnormal accumulation of cor- 
poration earnings to escape income taxes. Upon 
this subject I wrote several letters to Mr. Mellon, 
that were published in the Congressional record. | 
then said: “You have not in a single case imposed 
the penalty, Mr. Secretary, have you?” I recalled 7 
to him that there were over two billion dollars at} 


Aa teed 


that time which had been recently taken from sur- 7 
I further said: 7 
because the) °° 


, largely your own company, is] 


plus and put into stock dividends. 
“You can’t well enforce Section 220, 
Gulf Oil Company 


poet Ld 


Re 


5 a 


i] 


me 
a sl 
are 
qui 
one 


(1) 


the one which led off with a two hundred per cent © 


stock dividend and Standard Oil with other com- 
companies followed your example.” 
“Hundreds of millions of dollars every year, as dis- 


oor. 


closed by those figures, are going into undistributed 7 


profits, and used as a means of tax escape.” The 
man who knows most about this is the man in the” 
business, and I-am not criticizing him. 
his position I might adopt a plan that would) 
legally enable me to avoid the tax, providing there 
was a secretary of the treasury who would refuse 
to impose the penalty. 


prevent any distribution of cash dividends on which™ 
he would pay the personal income tax of 46 per 
cent on large incomes. 
income tax records, remedial action may he had. 


A statement was given out a short while ago by 


as 


I further said: 7 


If I were in) 





When surplus pays only ie 
12% per cent corporation tax, the wise man will!” 


When we have publicity of} 4 


the Treasury Department that several hundred, 1/7 (4) 


believe about seven hundred, of the employes of the) 
Department had been dismissed and some of them” 
prosecuted for malfeasance. We do not know w howe ' 
they are-but why not? The men leave the Treasury|7 
and get out into private business—and I am not) 
criticizing them, because it is their privilege to doll 
so. They know all the inside of Treasury records); 
and all the methods. They aid in the game of tax) 
evasions. They know how. Congress does not} 
know the facts. We sit there blindly. The Secre-7 
tary of the Treasury said to me, “Mr. Frear, I willl] 
show you anything you desire in the records.’) 
And he would, no doubt. I would be just as blind.) 
however, because I have not the expertness of any 
auditor on the force to make an investigation, but® 
now we have provided a proposition for publicity,” 
and I supported that in the interest of public hon-) 
esty. I was criticized in the House when thef 
amendment first came up—but it is the law today; 
it provides simply that members of Congress in 
committee for legislative purposes may have the 
right of investigation to find out where these short-f 
ages, “these holes,” as Dr. Adams says, occur in) 
taxable incomes, and how they may be stopped soy 
as to get the income tax that the country — 
and is entitled to get. If we can get increased reve-f 


(Continued on page 240) 
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Cor @ Mike: subject of Federal Taxation is so broad 
Jpon & that the real problem is to select some phase 
one 2 which can be discussed briefly. It seemed to 

* ||) me the best way to try to accomplish something in 
— > a short time is to pick out, say, six questions that 
ated ® are often asked, answer those six questions, and then 
oe at quit. I hope these six questions will be the right 

aid: > ones. There could be a thousand, but these are the 
a ™ ones I have chosen: 

y, A 4 (1) How far has investiga- 

cent i tion affected the useful- 

come ness and fairness of the 

said: i Bureau of Internal Rev- 

5 dis- 3 enue? 

suted | (2) Under the new law as 

The a enacted how much hope 

n thei is there of improvement 

ie inl through the new Board 

veulil of Tax Appeals created 

Gunes by that law? 

ales Is it a waste of time to 

only make detailed presenta- made by the Act of 1924. 
. will @ tion of facts and argu- 

which ment in the Bureau of 

6 per a Internal Revenue, or 

ity of should we really depend 

ee on the new board or the 

courts and throw the 

go by ; Bureau over? 

red, 1] (4) What is the present 

of the) hope of decentralization 

them|7 : —of obviating the neces- 
v who ‘ sity of presenting cases in Washington? 
-asury'> (5) How much has the lawyer, as distinguished 
m not from the accountant, the engineer, or the tax 
to dof a expert, to do with income taxation? 
ecords|} (6) Does the new law really reduce taxes for us 
of taxi and for our clients? 

s nol It is hardly worth while to talk about what Con- 
I willl gress ought to have done. About the only real con- 
cords" co" that we have is, considering the law as it has 
blind! : been passed, good or bad, together with the present 
of ani Organization of the Bureau of Internai Revenue, 
<< eae and the changes which will be wrought in the ad- 
bicity,A ministration under the new law, what is the situa- 
* hon( tion of the taxpayer and the lawyer who represents 
on thel him? That is, not what should the revenue act 
today il Shave been, but what is our actual situation now? 
bang How may the taxpayer and his representative secure 
ve them 2” accurate determination of tax liability and 
oni avoid having to pay more than is right? Taking 
cur intl the actual situation, good, bad or indifferent, what 
wed @ ) course is indicated? 
expect e _In discussing the present situation please take 
d reve “Of the Washington, D. C., Bar. Former Solicitor of Internal 











\Federal Tax Administration Under 
the Act of 1924 


By Ropert N. MILLer* 


Revenue, 


ITE extent of the improvement which 

may be expected from the inauguration 
of a Board of Tax Appeals, divorced from the 
jurisdiction of the Bureau of Internal Reve- 
nue, is now a matter of general speculation. 
Mr. Miller, from the viewpoint of a former 
Solicitor of Internal Revenue, makes some in- 
teresting observations on the past operation of 
the administrative machinery of the Bureau 
and the probable results of the innovations 


Despite a'membership of twenty-eight on 
the Board of Tax Appeals, the prospect is seen 
that congestion will occur, and therefore the 
hope is expressed that the Committee on Ap- 
peals and Review may be retained in order to 
diminish the number of tax appeals which nec- 
essarily will be taken to the tax board. 





my word for it that | am not looking at it from a 
political angle. 1 am quite certain that it is im- 
proper to use tax questions for political purposes. 
I think we have a remarkably good Secretary of 
the Treasury. We have all seen how he resists 
political considerations in making appointments, 
and I think that the motives which have actuated 
him in developing and recommending Treasury 
policies are entirely sound. I believe that the 
“Mellon Plan” of taxation— 
a brief outline of points to 
be attained—is less open to 
objection than is the “Mellon 
Draft,” the phraseology of 
the latter largely represented 
in the act as passed, being 
beautifully accurate, consid- 
ering the difficulties, but too 
complicated. In my judg- 
ment, a tax bill ought to be 
like a constitution—general 
in terms, rather than particu- 
lar. The more general type 
of bill has serious disadvan- 
tages, but not as serious as 
the type which attempts the 
impossible task of covering 
all the fine points which 
must arise. The tax rates, as 
finally passed, are, of course, 
very different from the ad- 
ministration’s schedule. 


In contrast with the humiliating revelations of 
past months as to other parts of the Government, 
we must consider that the conduct of the Treasury 
Department has been courageous and effective. It 
is not as effective in the Bureau of Internal Revenue 
as in some other departments of the Treasury, but 
still it has been a courageous administration there, 
as well. 


Those people who have hoped the new tax bill 
would cure in some magical way the difficulties we 
have all met with are too optimistic. This is so 
in the first place because the new law is compli- 
cated. I believe that it is the most complicated one 
that was ever passed anywhere in the world. In 
the second place, it is true that as long as we need 
to raise a vast amount of money by taxation and 
as long as we rely on income taxes to get it, we 
are dealing with a thing intrinsically difficult to 
determine. 

We might as well make up our minds we are 
going to have a complicated law as long as the 
yield is heavy. You can have a simple income tax 
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law, if the rates are light enough so that inequalities 
would not be fatal, but, when you have a heavy tax, 
inequalities are so severe that you have to have a 
complicated law to provide the needed exceptions. 


I 


The first question was as to the effect of the in- 
vestigations on the administration of the tax laws. 
There can be no question that the investigations 
have made it harder for the Commissioner, operat- 
ing through large administrative bodies subordinate 
to him, to give justice to the taxpayer. The inves- 
tigators have indicated disapproval of some in- 
stances in which the Bureau, with entire propriety, 
has corrected injustice previously done the tax- 
payer. The investigators encouraged the wholly 
false belief that any acquiescence by an employe 
of the Bureau to a contention made by a taxpayer, 
even if that contention is correct, is probably dis- 
honest, Thus the investigators have placed a pre- 
mium on arbitrary action by Bureau employes, 
when the Bureau most needed encouragement in 
the other direction. 


Well-informed public officials know that no tax 
system will work successfully if the Government 
has to enter into a controversy with each of its tax- 
payers. To forfeit the confidence of the taxpayers 
is to destroy the possibility of a successful adminis- 
tration of any tax law. To insist on playing safe, 
at the expense of the taxpayer, is to destroy confi- 
dence. The results of over-conservatism in the 
Bureau, hard as they are for taxpayers, are worse 
for the Government. But it is a difficult task to 
get subordinate officials to understand these truths. 
The old rhyme: 


“In matters of business the fault of the: Dutch 

Is giving too little and taking too much.” 
was always applicable to certain of the less experi- 
enced officials, and the investigators have encour- 
aged the fault. 


I do not intend to make a catalogue of the short- 
comings of the Bureau of Internal Revenue. To 
do so would be neither well balanced nor helpful. 
The Treasury Department is still an honest body 
of men. The exceptions to this, although they 
exist, are relatively few, in my judgment. Appalling 
mistakes, big and little, are frequent, but almost 
all of them result, not from lack of honesty, but 
from the difficulty of the administrative problem. 
One of the most difficult tasks of an administrator 
and one that investigations have made harder is 
the necessary task of eliminating the tendency to 
protect the Government and the Government official 
at all costs, instead of trying merely to get the right 
answer. It has sometimes shown itself in the in- 
clination to correct discovered mistakes only when 
they are in favor of the taxpayer, but it has many 
other results as well. The task of overcoming this 
tendency is made more difficult by the natural feel- 
ing of each employee in the Treasury that it is dan- 
gerous to him to have.his good faith questioned, 
and that the good faith of a decision will never be 
questioned when it is against the taxpayer. One of 
the hardest things to eradicate in any organization 
is the tendency of an officer to give the answer 
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which seems safest for him as an individual, as | 
distinguished from giving an answer which is as | 
nearly right as possible. : 


Fortunately, many of the more important officers J 
of the Bureau see quite clearly that in spite of in-§ 
vestigations, the right answer is safer, even for the] 

Sureau, than the answer which reflects a 100 per | 
cent factor of safety for the Government. It is 
these officials whose influence has prevented the 
investigations from doing serious harm. In spite 


of the handicap caused by the investigations, the ® 


Bureau is functioning better now, 
than one year ago. 


on the average, § 


However, the cases which are correctly adjudi- 4 
cated, giving the taxpayer full effect of every favor- 7 


able phase, are those in which the taxpayer has] 


gone through the laborious process of analyzing his 9 
own case to the bottom, of making a full written 
or printed record which not only proves the facts § 


relied on, but furnished abundant proof, and of} 
seeing to it that no one in the Bureau of Internal § 
Revenue knows more about that particular problem . 
than the taxpayer. Those who expect the Govern-§ 4 
ment to dig out the facts and rulings which bene- | 
fit them are expecting too much at the present time.’ 
When one wants to go straight across a stream | 
which has a definite flow in one direction, it is] 
necessary for him to exert positive power in the 
opposite direction. If he merely trusts himself tof 
the current without working, he may be certain | 
that he will not get where he wants to go. 


is no stronger than it is, in view of the investiga-§ 
tions, is creditable to the Bureau, but the taxpayer | 
who gets his full rights must still do it by hard} 
work. 


We must remember, in mitigation, that in view | 
of the vast number of returns and the great variety | 
of business and personal problems involved, the jj 
auditing of the tax returns would be an almost im- 
possible task if attempted by a private Pesce 
unhampered by Governmental red tape. 


ment’s point of view is infinitely harder. 


II 


This brings us. to question number two, as to di 


how much may be hoped from the new tax board] 
established for the hearing of tax appeals) 
a body of men to whom appeals are to be taken, in} 
certain cases. 
rules of operation, so far as they are not set up inf 
the law, are at this date still undetermined. The 
law authorizes the appointment of from seven to 
twenty-eight men on this board, at a salary of 
$7,500 per annum. This board has no jurisdiction 
over claims for refund. Much will depend, of} 
course, on the personnel of the board. To select 


its members is a difficult task, which I hope may th 
be well performed, in spite of the handicaps of JR 


Senate confirmations, short terms, and salary limita- 
tion. When the board is organized, the real test 


That 
the current of self-interest in Bureau administration | 3 


Under |? 
actual conditions, hampered by Governmental limi- 7 
tations affecting the selection of personnel, the com- 9 
pensation of personnel and the handling of every @ 
step of the process, the problem from the Govern- : 


The personnel of this body and its{j 








This is Mf 
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» 9S ill come, whether the board can so influence what 
5 aS @ nay be called the public opinion inside the Bureau 
of Internal Revenue, that the number of necessary 
cers | appeals will be held down to a volume of cases 
f in- @ which twenty-eight men can effectively hear and 
- the determine. There is a very fair chance that the 
) per @ hoard will be able to assist the Commissioner of 
It is ™ Internal Revenue enormously in that direction. If 
_ the § this hope is realized, the establishment of the board 
spite will be the most important forward step that has 
, the @ been taken in tax legislation. If the board is not 
rage, | able to do this, but is able only to give decisions in 
© the five or ten thousand cases which a board of that 
jjudi- " size can dispose of in a year, it will still be a good 
avor- @ thing, but will fall short of being a real solution 
- has of the difficulty. The members of the new board 
2 his & and the commissioner of internal revenue should 
itten py have the hearty support and co-operation of every 
facts F taxpayer in the United States. , 
id of @ «Public and private utterances by those in author- 
rernal | ity, including Secretary Mellon, Assistaint Secretary 
»blem #§ Moss, and Commissioner of Internal Revenue Blair, 
yvern- |} show that such men fully realize thatiit is to the 
bene- |} Government’s interest, as well as the; taxpayers’, 
time. J promptly to reach the right answer iri each case, 
tream @ rather than to take a position which weakly plays 
It 189 cafe in the direction of Government interest. During 
n_ the the last year, by wise selection of personnel, very 
self to “considerable new progress has been made toward 
ewe this ideal. This is important, because, as I am 
ee: ie about to explain, real hope of good tax adminis- 
sstiga- tration lies in the Income Tax Unit, where the great 
cpayer | volume of the work must be done. 
y hard) -No proposed solution of:the problem which puts 
primary emphasis on appeals can solve it, because 
ee if the system is to work only a few cases should 
contatell have to be appealed. If the system is such that an 
- a appeal is necessary in a large proportion of the 
ee cases, the true function of an appellate body is de- 
se i™"Estroyed. It then becomes practically no better than 
aa ta body of primary consideration. No appellate 
1 teni-| body, however able, can do its work well if it has 
more cases than can be thoroughly considered by it. 
¥ — 4A small personnel necessarily means a small output 
 EVETY Bot work, if the work is to be good. This means that 
rOVETI no matter how experienced, how able, how fair, the 
| new board is, it cannot in the nature of things decide 
‘more than: perhaps one-half of one per cent of the 
“Ncases which must be audited by the great income 
, as to|#tax organization. To have those few cases decided 
< board Wright is a great satisfaction, but does not help much 
This is if 9914 per cent of the cases are being incorrectly 
iken, in Jadjudicated. . Therefore, the best service which an 
and its/ppellate body can render is not to decide particular 
t up in |#cases (though it must decide its cases), but to assist 
d. The fithe secretary of the treasury and the commissioner 
even to (of internal revenue in elevating the ideals of a great 
lary of income Tax Unit and making it a body which is 
sdiction Mefficient not only because of ability, but because it 
end, of @@nderstands the real nature of the commissioner’s 
o select responsibility. This, then, is thesgreatest thing 
ype may fthat can possibly result from the establishment of 


icaps off tax board composed of able, broad-minded and 
y limita- J*xperienced men—to wholesome influence it can 
‘eal test Mexert on the attitude of the organization which 
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really carries the heavy and responsible burden— 
the help it can give the Commissioner in making 
sure that his organization is not only able, but is 
also reasonably wise and just. The members of 
the board will not perform this function or get the 
confidence of the public unless they are able to re- 
examine Bureau rulings without substantial bias. 
If they insist in keeping in the Treasury groove, 
without feeling free to think for themselves, the 
taxpayer must rely not on the board but on the 
courts. 


While from the general administrative stand- 
point, the principal importance of the tax board lies 
in the influence it is able to exert on the whole or- 
ganization, it is also agreeably true that for the 
particular taxpayer who is able to get his particular 
case heard by the board, there is hope that the new 
tribunal will furnish a reasonably detached place 
where a more prompt adjudication may be had than 
in court. It is also my own personal hope that in 
some form or other the Committee on Appeals and 
Review may be retained, in order to diminish the 
number of appeals which necessarily will be taken 
to the tax board. The Committee on Appeals and 
Review is performing a highly useful function in 
an increasingly efficient manner, and is of real help 
to the Commissioner of Internal Revenue in solving 
the vast number of difficult questions which arise. 


Ill 


This brings me to the next question, as to how 
well-founded is the attitude assumed by many tax- 
payers, that the Bureau is so unreasonable that 
the only hope lies in the courts. 


It is not well founded. The Bureau of Internal 
Revenue is an enormous machine created to solve 
perhaps the most difficult administrative problem 
that has ever been met within the United States. 
The Bureau men who do the work must necessarily 
depend on the taxpayer for any special facts in his 
case which put him within any of the relief provi- 
sions or softening provisions of the law. The pa- 
tience of the government representative is tried day 
in and day out by taxpayers whose accounting 
methods are slipshod and by other taxpayers (for- 
tunately not in the majority, but none the less 
exasperating) who show a disposition not to be 
frank. In spite of the difficulties and in spite of the 
natural hardening which results from dealing with 
the less honest taxpayer, the personnel of the 
Bureau of Internal Revenue—whatever anyone may 
have told you about it—has a high standard of 
technical knowledge, and tends increasingly to 
realize that the safest, as well as most economical 
way to administer taxes, is to reach the right answer 
as soon as possible. It is true that individuals are 
frequently met with in the Bureau who have not 
come to a realization of this policy, buf fundamen- 
tally the Bureau is sound, and if some men in the 
Bureau refuse to recognize that policy, their supe- 
riors will. While resort to the courts is in many 
cases necessary, every taxpayer should make full 
and complete and patient presentation of his case 
to the Bureau of Internal Revenue—not relying on 
the Bureau to dig out the facts, nor even relying 


234 THE NATIONAL INCOME TAX MAGAZINE 


on the Bureau to apply the law, but relying on the 
Bureau to get the right answer after the taxpayer 
has performed his necessary task of digging out the 
facts and showing their relation to the principles 
involved. The presentation of a tax case depends 
on thorough analysis and hard work, just as any 
other legal controversy does. If we expect the 
Bureau of Internal Revenue to do all the work of 
investigating and presenting the taxpayer’s side of 
the case, we are expecting more than can be hoped 
for. 

Many taxpayers, and their counsel as well, have 
inclined to accept a letter from the Bureau as prac- 
tically final. As most of us know, that is a mistake. 
Although the Bureau letter may read as if it were 
final, it is well to remember that it can represent 
nothing more than the judgment of some official 
group of officials on a relatively imperfect record 
which is before them. They cannot be expected to 
know any other facts. Sometimes no one has 
taken the trouble to discover facts which are really 
important. The questions involved are complicated 
and difficult. The men deciding them are very much 
like other human beings, in that they often under- 
stand a question more fully after it is explained 
by those who have made a detailed study of it than 
when their first tentative opinions are formed. 

Sometimes the Bureau finds that the only way to 
get needed facts from a taxpayer is to resolve all 
doubts against him and act on that basis until he 
goes forward with proper proof. In such cases, the 
original letter is written in the expectation that it 
will be changed if the taxpayer does his part. 


The man who is inclined to accept as final the 


Bureau’s first decision in a case deserves.to be put, 


in the class with a salesman who gives up entirely 
when the prospect at first disclaims interest in the 
product to be sold, or with a lawyer who gives up 
as soon as he sees the judge slightly inclined against 
him. The fact is that accurate results can be ob- 
tained only by repeated effort, and that in spite of 
the natural reluctance of a human being to admit 
that his first ‘decision was wrong, the Bureau of 
Internal Revenue has a distinctly reasonable tone, 
and the abler members of its staff frequently show 
that they have the courage, in a proper case, to 
admit that the original decision was not correct. 


IV 


The next question is whether the establishment 
of the new board offers real prospect of decentraliza- 
tion in the administration of Federal taxes. All 
experiments so far in the decentralization of Federal 
taxes have been relatively unsuccessful, partly on 
account of the fact that efficient and just adminis- 
tration depends on the development in the Bureau 
of men experienced in the tax problems of different 
lines of business (as, for instance, cotton mills, or 
banks, or mining enterprises, etc.) and partly be- 
cause men who go into the field often have in their 
minds the fear that they will be suspected of local 
influence. This fear often impairs the judgment of 
such men, even if they know there is no chance of 
their honesty being impugned, and experience in 
the past has indicated that the old trouble of an 
excessive factor of safety usually reappears in an 








August, 1924 Ai 
exaggerated form where a detached board of this % tic 
variety functions. The new tax board should be & se 
practically free from that objection because it will @ th 
be responsible to no one except the president, so 4% th 
that the plans which have been formed for sections | m 


of that board to sit in different parts of the United % six 


States should be free from the old danger. Its use- @ wi 
fulness will be in proportion to the courage and § th: 
ability of its members. be 

One limitation on its usefulness is its small size. @ pr 


Obviously, the number of cases which these twenty- /] ta: 
eight men will be able to hear will be limited, as # pa 
compared with the millions of returns which must §@ of 
be annually passed on, and the hundreds of thou- @ th 
sands of cases in which questions actually arise. cif 
If the twenty-eight men were divided into fourteen | th 
sections of two men each (larger sections seem to yo 
be contemplated) ; if no time is considered as con-/) mt 
sumed in traveling from place to place; if each divi- % ca’ 
sion were able to hear and determine a case a day | tio 
365 days in the year, it is evident that only a few is: 
thousand cases can be disposed of. How optimistic @ in 
is the assumption that they will be able to hear and set 
determine a case each day will be realized when |] hes 
we consider that many of the questions involved 
are questions of fact requiring the consideration of 7 
complicated data bearing on valuations running into : 
millions, on depreciation, on obsolescence, or other | 
difficult questions raised in the determination of 
income which can be wisely decided only by a/ 
thorough sifting and weighing of detailed data. | 


Furthermore, any decentralization which is con-|_ hig 
fined to appeals, as distinguished from the Bureau's!) cat 
original action, must be disappointing. No tax- | ex¢ 
payer can afford to throw away his chances of con-§ cot 
vincing the auditors of the Bureau of the correct-/ for 
ness of his position, and rely entirely on an appeal! it j 
which can be heard locally. To disregard the oppor- 7 I 
tunity of a full primary presentation of the case) 
before the auditors of the Income Tax Unit would” ~ 
be just as foolish as to pay no attention to the trial|_ 
of a law suit in the district court because of a pos-)) “| 
sible final hearing upon appeal. The absolutely ™S 
necessity of fully presenting the case to the Income!) TS 
Tax Unit in Washington, which has not been de-) ?€¢ 
centralized, and of seeing to it that the case is!) 4" 
thoroughly considered there, would minimize the)) like 
importance of any decentralization of merely appel-|_ the 
late hearings, even if the personnel of the new Board!) dec 
were large enough to permit of a really constructive} ) cial 
program of decentralization. © ord 

It has been suggested that some method of using ® prir 
local tax boards in a way remotely analogous tof) He 
the draft board plan during the war might be they Tec« 
solution of the decentralizing problem. Unfor-)) lk 
tunately, there is little hope in this, not only becausepy @¢¢t 
the question of determining net income, poorly as} fica 
it is done by experts, can not be solved at all by(™ OPP 
inexperienced people, and in the second place be-(™ Pay 
cause there is really no hope of securing for this§§ 28S! 
purpose anything like the number of men who but 
patriotically and effectively served to solve the draft}, "ec 
problem of the war. The personnel of local boards}) 2¢¢ 
alone was over 43,000. We run at once into thep the 
fact that the determination of the fitness of a par-) 20t 
ticular individual to go to war is primarily a prac- fact 
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his § tical question, capable of determining on common- true of the engineer, whose function in the deter- 
be | sense grounds whereas no tax which depends upon mination of depreciation, in valuing natural re- 
vill ™ the determination of net income can ever be any- sources, mechanical equipment, etc., represents a 
so | thing but a highly technical question. Further- ripe experience and judgment which the accountant 
ons || more, one of the greatest problems the commis- and the lawyer, while they must have as full a 
ited | sioner of internal revenue will always be confronted knowledge as possible, cannot hope to be true ex- 


ise- | with is to satisfy the people of the United States 
and | that the different sections of the United States are 
being treated uniformly—that is, that the same 
size. ™ principles and policies are applied to the western 
nty- |) taxpayer, the eastern taxpayer, the southern tax- 
|, as @ payer and all the rest. The one redeeming feature 
nust | of centralization, bad as centralization is, is the fact 
hou- |) that the same group of people apply the same prin- 
rise, | ciples to every case. One important drawback to 
teen |, the draft system, admirable as it was, was that be- 
n to)_ yond any doubt standards applied in different com- 
> munities were quite different—necessarily so be- 
cause there was no real opportunity for co-ordina- 
tion on details. 
is solved it will have to be solved by a system which 
involves constant traveling of Government repre- 
sentatives out from Washington to the place where 
when 4 hearings are to be had. 
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4 8 ) The next question which I want to answer briefly, 
other © 






is, how much has the lawyer, as distinguished from 
the accountant and the engineer, to do with income 
taxes? 

~ The answer is that when we place a relatively 
; con-f) high tax on income we create questions so compli- 


on of § 
by ag 
ta. a 













reau's | cated that they can never be adequately presented 
» tax- | except by the co-operation of the lawyer, the ac- 
f con-§ 


countant and in some cases the engineer. It is un- 


yrrect-/) fortunate that so much expert help is required, but 
appeal |] it is a condition which exists. 

>ppor-| ~=Experience shows that the lawyer is needed, in 
e case | 


» the first place, because every question in the whole 
would range may finally be decided by the courts, whether 


e triall® a question of fact or a question of law. The com-' 
rs ate missioner’s task is to reach without litigation the 
sea result the courts would reach. The lawyer alone, 
en de-il because of his contact with courts, is fitted to make 


/ an intelligent forecast as to what the courts are 


case isim 
ze the!) likely to do, and to present to the Bureau and to 
appel-{) the court the considerations which should influence 


Board} decisions; in the second place, the lawyer is espe- 
ructive|) cially trained in the marshalling of facts and the 

~ orderly presentation of facts in relation to legal 
f using principles. The accountant is indispensable because 
yous top) he is trained in getting facts from complicated 
be they) Tecords, and because of experience in dealing with 
Unfor-|) Tles of accounting. The fact that the lawyer is 
because), accustomed to regulated controversy, to the simpli- 
orly as e fication of issues, and to the orderly overcoming of 
- all by—) °PPosition, makes him a necessary part of the tax- 
lace be-§ Payer’s staff. A law which did not require such 
for thisl) @8sistance would be better than the ones we have; 
om wil but under the ones now in force, the lawyer is a 
he draft), "ecessity. The co-operation between lawyer and 
| boards}, 4ccountant is something like that of the lawyer and 
‘nto the, the expert witness. When the accountant appears 
cs par-f not as an advocate but as one who vouches for the 
a prac: facts, his testimony is most effective. The same is 


If the problem of decentralization 


perts in, in the engineering sense. 

The fact that the Bureau of Internal Revenue, as 
the result of its years of experience, rests its con- 
clusions on a combination of the judgment of all 
three groups, and that the auditors, the attorneys 
in the solicitor’s office, and the engineering per- 
sonnel, constantly interchange ideas and opinions 
is proof enough that the interests of the taxpayer 
cannot properly be taken care of unless the tax- 
payer, like the Government, gets the same combina- 
tion of assistance in cases of difficulty. 


Tax Effects Difficult to Forecast 


So far I have spoken mainly of the presentation 
of questions before the Commissioner of Internal 
Revenue and before the courts, but the services of 
all three of these groups are often necessary in tax 
cases in a direction othef than that of controversy. 
It is increasingly true, and the truth is increasingly 
realized, that it is not safe for a business to con- 
sider any fundamental change of policy, any recapi- 
talization, any reorganization, any sale of assets, 
any important investment enterprise, without a 


thorough advance study of the ways in which the 


proposed action is affected by tax considerations. 
Merely to assume that the tax phases will be all 
right, and go ahead blindly without considering 
them in detail, has in many cases proved a most dis- 
astrous policy. (The fact that tax laws and rulings 
subject to radical changes are especially in those 
parts relating to the realization of income, not only 
makes it important to consider possible tax effects 
from all angles, but often makes that effect ex- 
tremely difficult to forecast without long study and 
wide experience. This makes it indispensable, in 
spite of the expense and complication, to secure such 
legal, accounting and engineering help as may be 
necessary to forecast, so far as may be, the tax 
effects of any proposed business procedure. 


Not only is it necessary for the taxpayer’s repre- 
sentative to examine business plans in the light of 
the tax laws. It is equally necessary to examine 
proposed tax procedure for its bearing on business. 
Where a taxpayer is represented by lawyers who 
are tax specialists, it is of the highest importance 
that there shall be close co-operation between those 
lawyers and the taxpayer’s general legal advisers. 
Unless there is such close co-operation, it is impos- 
sible for the tax lawyer to get at the real facts of 
the business, and in addition, there is serious danger 
that the tax counsel will give advice, which, while 
sound from a tax angle, does not fit in with the 
business necessities of the corporation, or with 
future plans for financing or capitalizing. Like any 
complicated situation with interlacing and interde- 
pendent problems, it must be considered as a whole, 
and the specialized attitude of each group working 
on the matter often needs to be controlled by the 

(Continued on page 253) 












The Tax Advantage of Purchasing } 
Tax-Free Bonds at a Premium 


By M. L. SEIDMAN* 


HERE is one phase of the purchase of tax- 

exempt securities that is not ordinarily consid- 

ered by taxpayers, and that is the effect on their 
income tax liability of the purchase of a tax-exempt 
security at a discount as against the purchase of 
such a security at a premium. In either case, of 
course, from the very nature and term of the bond, 
the income is tax exempt. However, upon the ma- 
turity of the bond there is a different tax conse- 
quence in the one case than in the other, to such an 
extent that it becomes a very important matter, and 
it may prove a considerable savings factor to buy 
one as against the other. 

In ordinary cases, that is, in other than tax- 
exempt bonds, where a bond is bought at a dis- 
count and held to maturity, the difference between 
the purchase price and par is taxable income, and 
conversely where a bond is bought at a premium 
and held to maturity, the difference between the 
purchase price and par is a deductible loss. This, 
however, does not hold true to the full extent in the 
case of tax-exempt securities. 


Purchased at a Discount 


Let us consider the situation first with respect 
to tax-exempt securities purchased at a discount. 
Where securities are issued by a state, for in- 
stance, at a discount, the purchaser of such secur- 
ities, if he holds them to maturity, is not subject 
to any tax on the difference between the cost 
and redemption price, the theory being that the 
difference represents additional interest paid by 
the state or political subdivision thereof, and inter- 
est on their securities is tax-exempt. In other 
words, the Government logically takes the posi- 
tion that where a 4% bond is issued for 90, for 
instance, it is the same as a 5% bond issued for 
par, and that in the first case the 10-point dis- 
count that is realized at maturity by the pur- 
chaser of the security who holds the bond to ma- 
turity merely realizes at the maturity date the 
extra 1%. Of course, it must clearly appear that 
such return from the investment in the hands of 
a taxpayer is due solely to the compensation re- 
ceived from the state or municipality in lieu of 
additional interest for the use of the taxpayer’s 
money, but this would ordinarily follow in the case 
of all tax-exempt securities issued at a discount. 

The same applies to noninterest-bearing tax- 
exempt securities. Very frequently the states or 
counties will issue warrants that bear no interest, so 
that their sales price is usually below par and de- 
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termined ordinarily by deducting from par the pres- 2 


ent value of the interest at the date of issuance. 
When the warrant matures and par is realized, ob- 


viously the difference between the issuance price 4 
and par is merely representative of the interest that 7 
would have been paid had the bond been interest- | 


bearing. 


From all points of view, therefore, the difference 


between the discount at which the municipality is- § 


sues its securities and the amount received by the 


taxpayer at maturity is not taxable income, but 7 
rather additional interest that is tax-exempt, and | 


this has been the consistent holding of the Income 
Tax Department. 


Furthermore, this conclusion follows irrespective 
of the basis upon which the taxpayer prepares his 
return, that is, whether or not he reports on a cash 
or accrwal basis; for in Office Decision 475 appear- 
ing in Bulletin 17-20, it has been held that the 
amortization of premium or discount on bonds is not 
permissible in the case of the purchaser of the 


bonds, but only in the case of the obligor under the | 
bond. The purchase price of the bond, even though 9 


different from par, represents the purchaser’s in- | 
vestment, and is used as the basis for determining 7 


gain or loss. 
securities, 
purchased at a discount and held to maturity, but 


However, in the case of tax-exempt 7 
no gain is realized where the bond is | 


the exemption from taxation cannot exceed the total 


discount at which the securities were originally sold 


by the state or municipality. This, too, logically | 
follows, for the interest yield paid by the state or 


municipality is determined from the discount at the | 


time of issuance, and not the market price there- 
after. Thus, if a 4% bond is issued at 90 by a state 


— 


Ne ia te 


or municipality, apparently it is the intention of the | 
state or municipality to give a 5% interest yield 7 


to the purchasers of such securities. 


e If, when the J 
securities are traded in the market price should go 7 


nl 


to 80, so that the actual yield is 6%, the 1% differ- 7 
ence is obviously not interest paid by the state or J 


municipality, so that when the bond matures the 


taxpayer who purchased the bond at 80 would re- J 


Oa 


ceive as tax-exempt $100 for every $1,000 bond, ] 


and as taxable $100 for every $1,000 bond. 
other words, the realized discount between the orig- 
inal issuance price and par is tax exempt. Any 
discount in excess of that amount that is realized 
at the maturity of the security is taxable. 


In j 


It should not be concluded from the foregoing, 9 


however, that in order to realize upon this discount } 
without incurring a tax, it is necessary to purchase 
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the bond when it is originally issued. The point 
to be borne in mind is that in no case may the ex- 
emption afforded to realized discount on state and 
municipal securities exceed the discount at which 
the securities were originally sold. Thus, a case 
arose where a bank purchased certain ten-year 
414% municipal bonds at 96.10, which had been 
originally issued and sold by the municipality at 
94.50. It was there held that if the bonds were 
held to maturity and the bank received $100, the 
difference between the purchase price of the bond 
and the amount received, or $3.90, represents ex- 
empt income to it. In other words, the purchase at 
a discount less than the discount at which the bond 
was originally sold by the state or municipality 
still enables a taxpayer to realize the difference be- 
tween his cost price and par without paying a tax 
thereon, but the realization of a discount in excess 
of the discount at which the bond was originally 
sold is taxable to the extent of such excess. 


In the discussion that has preceded, mention has 
constantly been made of the fact that the security 
was held until maturity. This is a very important 
factor, because where a tax-exempt bond is sold 
before maturity, taxable gain arises, if the sales 
price is in excess of cost. This follows, inasmuch 
as no person other than the municipality can pay 
the interest due under the bonds of the municipality 
where such interest is paid at a specific rate or in 
the form of realized discount. It has therefore been 
held by the Department that any person selling 
state or municipal bonds for an amount in excess 
of the cost of the bonds to him (or other fair mar- 
ket value as of March 1, 1913, if they were acquired 
prior to that date) realizes a taxable profit to the 
extent of such excess amount, even though the 
bonds were issued at a discount. In other words, the 
realized discount at a sale of municipal or state se- 
curities prior to maturity cannot be treated as com- 
pensation in lieu of interest paid by the munici- 
pality or state, but as a profit subject to tax, and 
that only the holder of the bond at maturity is en- 
titled to treat the realized discount as income 
exempt from tax. This applies even though the 
agreement of sale specifies a division between the 
price of the obligation and the accrued discount, as 
has been held in I. T. 1187, cited in Cumulative 
Bulletin II on page 27. 


The Income Tax Department has adhered to this 
distinction strictly, and in all of its decisions on the 
subject lays emphasis on the importance of keeping 
this distinction in mind. Thus, in the case of the 
bank that was previously mentioned, that is, where 
the bond had been purchased at 96.10, which had 
been originally issued by the municipality at 94.50, 
the question directly presented there was, whether, 
if the bank sold the bonds before maturity at 98, a 
profit would be realized that would be exempt in its 
hands, and it was held that inasmuch as no person 
other than the state or municipality could pay the 
interest on its own bonds, the sale of the bonds for 
an amount in excess of the cost to a taxpayer re- 
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sults in a taxable profit to the extent of such excess, 
so that if the bank sold the bond at 98 it would de- 
rive a profit of $1.90 on each bond sold. 


To summarize the rules laid down by the Income 
Tax Department in connection with the tax-exempt 
bonds purchased at a discount and held to maturity, 
it will be seen that the realization of the discount 
measured by the difference between what the bond 
was originally issued at and the redemption price 
is not taxable, but where the taxpayer purchased 
the bond at less than its issuance price, only the 
discount at which the bond was originally issued for 
when realized is tax-exempt, and that the balance 
is subject to tax. Where the bond was purchased at 
a discount less than that at which the bond was is- 
sued, the realization of the discount measured by 
the difference between the cost price to the tax- 
payer and the amount received at maturity is tax- 
exempt. Where, however, the bond is not held un- 
til maturity, but is sold before maturity, the realiza- 
tion of the discount is entirely taxable, even though 
the bond was issued by the municipality originally 
at a discount, and even though the agreement of 
sale specifies a division between the price of the 
bond and the accrued interest. 


Purchased at a Premium 


Now let us consider the case with respect to 
tax-exempt bonds purchased at a premium. There 
we find an entirely different situation. One would 
ordinarily conclude that if the difference between 
the discount price and the maturity price is addi- 
tional interest, it would follow that the difference 
between a premium and maturity price is a de- 
duction from the coupon rate of interest and that 
at maturity both ought to even out without the 
holder being in the same tax position under either 
situation. In other words, if a municipality wanted 
to issue a security at a 4% yield, it could éither 
sell a 3% bond at 90 or a 5% bond at 110, for 
taking into consideration the realization of dis- 
count or the amortization of premium ultimately 
at the maturity of the bond, the same result should 
be reached, that is, a 4% yield. So that if the 
realized discount is not taxable it should follow that 
the difference between the premium and maturity 
price is not a deductible loss. 


However, the rulings by the Department are 
otherwise. Office Decision 726 cited in Bulletin 
48-20 holds that when municipal or state bonds are 
purchased at a premium and held to the date of 
maturity, the basis for determining gain or loss is 
their purchase price, including the premium (or 
their fair market value as of March 1, 1913, if ac- 
quired prior thereto), so that if the bond were pur- 
chased at 110 the taxpayer could deduct as a loss the 
10 points that he did not realize when the bond 
matured. 

The Department, in so holding, apparently means 
to compensate the purchaser of the tax-exempt bond 
or security at a premium for the reduced interest 
yield as a result of the premium, but in the method 
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that it takes to do this it gives the decided ad- 
vantage, from a tax standpoint, to the purchaser of 
a bond at a premium as against the purchaser of a 
tax-exempt bond at a discount, even though the 
yields to both holders are the same. This will be 
further discussed subsequently ; the point here to be 
noted is that a deductible loss can be taken by the 
purchaser of a tax-exempt bond at a premium, meas- 
ured by the difference between the cost price and the 
amount received at maturity. 


In the case of premiums, obviously the same re- 
sult follows whether or not the bond is held to 
maturity, for if a tax-exempt bond purchased at a 
premium is sold before maturity, a deductible loss 
is sustained, just as if the bond were not a tax- 
exempt bond. 

The same result seems to follow even though the 
bond were originally issued at a discount by the 
state or municipality. In other words, if the bond 
were originally issued at 95 but subsequently sold 
at 105, the purchaser of the bond at 105 would be 
enabled to deduct the loss of 5 points at maturity or 
before maturity, if it were sold for par before that 
time, and this would follow even though the bond 
was not originally issued at a premium. 


The rules laid down by the Income Tax Depart- 
ment in connection with tax-exempt bonds pur. 
chased at a premium, therefore, can be summarized 
as follows: 


Bonds at Premium Preferable 


Where a tax-exempt bond is purchased at a pre- 
mium and held to maturity, the basis for determin- 
ing the gain or loss on such a bond is its purchase 
price, including the premium (or its fair market 
value as of March 1, 1913, if acquired prior thereto). 
Furthermore, if the bond is not held until maturity, 
the same result follows, the bond being deemed as 
any ordinary investment. And where the bond is 
purchased at a premium, even though it was origi- 
nally issued by the state or municipality at a dis- 
count, a deductible loss results at the sale or other 
disposition of the bond at less than the cost price. 


In comparing both situations, therefore, that is, 
the case of the tax-exempt bond purchased at a 
discount with the tax-exempt bond purchased at a 
premium, it will be apparent that a substantial tax 
saving can be effected through the purchase of the 
bond at a premium as against the purchase of the 
bond at a discount, where they both yield the same 
interest, for where a bond is purchased at a dis- 
count, while the realized discount at maturity is 
not taxable, there is no deduction from the other 
taxable income, that is, the realized discount is 
merely omitted from income. Furthermore, if 
bonds purchased at a discount are sold before ma- 
turity, the profit created thereby is taxable. 


Where, however, a tax-exempt bond, purchased 
at a premium, either matures or is sold before ma- 
turity, and the purchaser realizes less than the cost 
price, the taxpayer is in a position where he has 
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more than the mere nontaxable income, for he has 
a deductible loss that can be offset against other 
taxable income. 

To illustrate this concretely, let it be assumed 
that a 4% bond is issued by State A at 90, to yield 
approximately 5%, the life of the bond being ten 
vears. Let us assume that State B issues a 6% 
bond at 110, so that it also yields approximately 
5%, having also ten years to run. If State A bonds 
are purchased, there will have been received by the 
holder 10 interest payments of $40 each, or $400 
on each $1,000 bond, and $100 realized discount at 
maturity, or total proceeds of $500, all of which 
will merely be tax-exempt, therefore, not affect- 
ing the income tax liability of the holder to the ex- 
tent of the taxable income. 


In the case of the State B bonds, ten years’ inter- 
est coupons will have been received, totaling $600, 
that would be tax-exempt, but at maturity there 
would be a reduction in the capital investment of 
the $100 premium, netting the taxpayer $500, just 
as in the State A bonds, but in the State A bonds the 
$500 was merely tax-exempt income, and as was 
said, did not have any effect on the taxable income. 
In the case of the State B bonds, however, while the 
net result is the same, namely, that the holder gets 
$500 tax-exempt proceeds, he has in addition a de- 
ductible loss of $100 that can be offset against tax- 


able income and reduce his tax liability to that 
extent. 


Now, it is apparent that where hundreds of 
thousands of dollars in tax-exempt securities are 
held, the effect on the income tax liability of a 
holder of such bonds is substantial, and his liability 
can be materially reduced, depending upon whether 
he has purchased tax-exempt bonds at a premium 
or tax-exempt bonds at a discount to get the desired 
vield. Of course, it is realized that this advantage 
is offset slightly by the loss of interest over the 
life of the bond on the larger investment required in 
the case of the bond at a premium as against that 


at a discount; but with tax rates ranging as high | 
as 58 per cent, the insignificant amount of interest ee 
that might be lost cannot really offset the savings | 
in taxes resulting from the tax-exempt bond pur- 


chased at a premium. 


Here too, therefore, it may be summarized that 
where a desired yield is sought from tax-exempt 
securities, one who purchases a bond at.a premium 
is in the better tax position than one who purchases 
a bond at a discount, assuming in both cases that 
the desired yield is obtained, for in the one there is 
tax-exempt income offset by a deductible loss, while 
in the other there is merely tax-exempt income. 

Purchasers of tax-exempt securities will therefore 
not only be able to minimize their taxes through the 
tax-exempt feature of the interest of those securities, 
but also be able to further effect an economy in 
their tax bill by bearing in mind the important 
distinction and tax consequence of tax-exempt 
securities purchased at a premium as against those 
of the same yield but selling at a discount. 
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The New Regulations Governing 
Tax Appeals and Hearings 


EW regulations have been issued by the 
Commissioner of Internal Revenue outlining 
the procedure in appeals and hearings of in- 

The prescribed proceedings for entering protest 
within the Income Tax Unit upon initial notice of 
the claim of the Department that additional tax is 
due is substantially the same as obtained under 
Article 1006 of Regulations 62, as amended, and now 
come and profits tax cases where an assessment for 
a deficiency in tax is imposed under the Act of 
1924 or prior laws. 
rescinded. {The taxpayer has thirty days from the 
mailing of the notification of a tax deficiency from 
the Commissioner to file a protest against the pro- 
posed assessment within the Bureau prior to final 
determination by the Commissioner. The hearing 
within the Bureau is optional. The taxpayer may 
protest against the tax without asking for a re- 
consideration of the assessment within the Income 
Tax Unit. In that event, the taxpayer has within 
sixty days after the mailing of a registered letter by 
the Commissioner, advising of the final determina- 
tion of a deficiency being claimed as due, to file an 
appeal with the Board of Tax Appeals.) 


Where upon protest against the assessment a re- 
quest is made for a conference before the Income 
Tax Unit, the procedure is practically the same as 
before. If no agreement: is reached in conference, 
the case is transmitted for hearing to the Solicitor of 
Internal Revenue. Opportunity for hearing before 
the Solicitor of Internal Revenue, or before such 
representative of his office as he may designate, will 
be granted if requested in the letter of protest or 
within twenty days after the mailing of the trans- 
mittal letter. After consideration of the case in the 
Solicitor’s office, his recommendations are to be sent 
to the Commissioner. The Commissioner must 
notify the taxpayer by registered mail of the Com- 
missioner’s final determination. Should the tax- 
payer still be dissatisfied, he has within sixty days 
after the mailing of the registered letter advising of 
the final determination by the Commissioner to file 
an appeal with the Board of Tax Appeals. 

To facilitate hearing before the Solicitor, a divi- 
sion known as the Review Division has been cre- 
ated within the Solicitor’s office. It is composed of 
the members of the former Committee on Appeals 
and Review and the members of the Special Com- 
mittee on Appeals and Review, together with their 


assistants and other employees connected with the 
respective offices.) 


The complete text of Treasury Decision 3616, 
which gives the new regulations on appeals and 
hearings to replace Article 1006 of Regulations 62, 
as amended, follows: 

Under the provisions of the Revenue Act of 1924, in the 


Case of any taxpayer, an appeal may be taken to the Board 
of Tax Appeals from any final determination made after 
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June 2, 1924, by the Commissioner of Internal Revenue that 
there is a deficiency in respect of the income tax imposed 
by the Revenue Act of 1924 or in respect of the income, war 
profits or excess profits taxes imposed by the Revenue Act 
of 1916, the Revenue Act of 1917, the Revenue Act of 1918, 
or the Revenue Act of 1921, or by any such Act as 
amended. The term “deficiency” as defined by Section 273 
of the Revenue Act of 1924 means: 


“(1) The amount by which the tax imposed by this 
title exceeds the amount shown as the tax by the tax- 
payer upon his return; but the amount so shown on 
the return shall first be increased by the amounts pre- 
viously assessed (or collected without assessment) as a 
deficiency, and decreased by the amounts previously 


abated, credited, refunded, or otherwise repaid in respect 
of such tax; or 


“(2) If no amount is shown as the tax by the tax- 
payer upon his return, or if no return is made by the 
taxpayer, then the amount by which the tax exceeds 
the amounts previously assessed (or collected without 
assessment) as a deficiency; but such amounts previ- 
ously assessed, or collected without assessment, shall 
first be decreased by the amounts previously abated, 


credited, refunded, or otherwise repaid in respect of 
such tax.” 


Procedure in Case of Protest 


In every case where a deficiency appears to exist, the 
taxpayer shall be notified by a letter and shall be afforded 
an opportunity to be heard within the Bureau prior to the 
final determination by the Commissioner. Thirty days from 
the mailing (not the receipt) of the letter of notification 
shall be given the taxpayer within which to present a pro- 
test against the proposed assessment. If the taxpayer de- 
sires to enter a protest against the proposed assessment 
within the Bureau prior to final determination by the 
Commissioner, a letter must be addressed to the Commis- 
sioner of Internal Revenue, Washington, D. C., and must be 
filed in his office within thirty days from the mailing of 
the notice, but if it is mailed in time to be received by 
the Commissioner within such period in the ordinary course 
of the mails it will be considered as having been filed within 
such period. The letter of protest should contain (a) the 
name and address of the taxpayer (in the case of an indi- 
vidual, the residence, and in the case of a corporation, the 
principal office or place of business); -(b) in the case of a 
corporation the name of the state of incorporation; (c) a 
designation by date and symbol of the letter advising of 
the deficiency with respect to which the protest is made; 
(d) a designation of the year or years involved and a state- 
ment of the amount of tax in dispute for each year; (e) an 
itemized schedule of the findings of the Unit to which the 
taxpayer takes exception; (f) a summary statement of the 
grounds upon which the taxpayer relies in connection with 
each exception, and (g) in case the taxpayer desires a 
hearing, a statement to that effect. The letter of protest 
may be supported bv additional evidence or a brief, or both. 

Upon receipt of the letter of protest it shall be referred 
to the Income Tax Unit in Washington. The taxpayer may 
in the letter of protest request a conference before the In- 
come Tax Unit to be held within a period of thirty days 
after the time for filing the letter of protest. All data 
relied upon by the taxpayer in connection with the protest, 
including affidavits as to facts and briefs of argument, shall 
be filed with the Income Tax Unit five days prior to the 
date fixed for any such conference, or if no such confer- 
ence is requested, such data shall be filed with the Income 
Tax Unit prior to the expiration of twenty-five days after 
the time for the filing of the letter of protest. Upon cause 
shown the taxpayer may obtain from the Income Tax Unit 
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a reasonable extension of time for holding such conference 
or filing such data beyond the periods of limitation herein- 
before specified. Any request for such additional time shall 
state specifically the reasons therefor. If, pursuant to con- 
ference, the Income Tax Unit and the taxpayer reach an 
agreement respecting the amount of the deficiency such 
amount shall be assessed and collected forthwith and in 
case upon examination of the data submitted by the tax- 
payer without conference, the Unit concedes that no addi- 
tional tax is due, the taxpayer shall be so notified. If the 
Income Tax Unit and the taxpayer are unable to reach an 
agreement respecting the amount of the deficiency, or if 
the taxpayer files a protest but fails to request a confer- 
ence before the Income Tax Unit, and the Unit upon 
examination of the data submitted by the taxpayer does not 
agree with his contentions, the letter of protest, together 
with the files of the case, shall be transmitted by the In- 
come Tax Unit to the Solicitor of Internal Revenue for 
consideration and for hearing, if requested, accompanied by 
a letter of transmittal (of which a copy shall be sent con- 
temporaneously to the taxpayer) containing the following 
information and data: (a) a designation of the division of 
the Income Tax Unit from which the case is transmitted; 
(b) the name and address of the taxpayer; (c) a designa- 
tion of the taxable period or periods involved and of the 
additional assessments proposed for each such period; (d) 
a statement of such issues raised by the letter of protest as 
are not conceded by the Unit together with a brief summary 
of the Unit’s grounds for not conceding such issues, in- 
cluding a reference to the law, regulations, and rulings 
upon which the Unit relies in support of its position, and 
(e) a statement of the dates of any conferences between 
the Income Tax Unit and the taxpayer, and specifically a 
statement as to whether any conference was requested by 
and granted to the taxpayer subsequent to the letter ad- 
vising of the deficiency. Opportunity for a hearing before 
the Solicitor of Internal Revenue, or before such represen- 
tative of his office as he may designate, shall be granted if 
requested in the letter of protest or within twenty days after 
the mailing of the transmittal letter, as hereinbefore stated. 
The Solicitor of Internal Revenue after consideration of the 
case shall submit his recommendations to the Commissioner 
and the taxpayer shall be notified by registered mail of the 
Commissioner’s final determination. 

If the taxpayer presents no protest within thirty days 
from the date of the letter advising of the deficiency, final 
determination shall be made and the taxpayer shall be 
notified thereof by registered mail. 


May Appeal From Income Tax Unit 


Within sixty days after the mailing of a registered letter 
advising of a final determination by the Commissioner, the 
taxpayer may file 4n appeal with the Board of Tax Appeals. 


If in any case the taxpayer acquiesces in the tentative or 
final determination of the deficiency, or any part thereof, 
the form of agreement consenting to assessment, which 
will be forwarded with the letter of notification, should be 
executed and returned to the Commissioner of Internal 
Revenue. 


Under the provisions of Section 274(d) of the Revenue 
Act of 1924, if the Commissioner believes that the assess- 
ment or collection of a deficiency will be jeopardized by 
delay, such deficiency shall be assessed immediately and 
notice and demand shall be made by the collector for the 
payment thereof. In such case the assessment may be 
made (1) without giving the notice provided in subdivision 
(a) of Section 274, or (2) before the expiration of the sixty 
day period provided in subdivision (a) of Section 274 even 
though such notice has been given, or (3) at any time prior 
to the final decision by the Board of Tax Appeals upon such 
deficiency even though the taxpayer has filed an appeal. 
If a deficiency is assessed under subdivision (d) of Section 
274, the taxpayer, within ten days after notice and demand 
from the collector for the payment thereof, may file a claim 
for the abatement of such deficiency, or any part thereof. 
Such claim shall be accompanied by a bond, in such amount, 
not exceeding double the amount of the claim, and with 
such sureties, as the Collector deems necessary, conditioned 
upon the payment of so much of the amount of the claim 
as is not abated, together with interest. Upon the filing of 
such claim and bond, collection of so much of the amount 
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assessed as is covered by such claim and bond shall be 
stayed pending the final disposition of the claim. The tax- 
payer may file with the abatement claim a protest against 
the deficiency, which shall be considered in accordance with 
the procedure hereinbefore specified in connection with pro- 
tests filed in respect of deficiencies of which the taxpayer is 
advised prior to assessment, except that if assessment is 
made after the taxpayer has filed a letter of protest, no 
—— letter of protest need be filed with the abatement 
claim. 

In the case of a return which is examined in the Collec- 
tor’s office where a deficiency therein is discovered, the tax- 
payer shall be notified by letter and the same period given 
in which to file a letter of protest and to show cause or 
reason why such deficiency should not be paid. The pro- 
cedure in connection therewith shall be the same as herein- 
before provided in the case of deficiency letters originating 
in the Income Tax Unit except that the taxpayer’s letter 
of protest shall be addressed to the Collector of Internal 
Revenue who has the return under consideration and the 
taxpayer’s conference prior to any reference of the matter 
to the Solicitor of Internal Revenue shall be a conference 
with the Collector or his representative. 

All cases in which appeals have been taken under the 
provisions of Section 250 (d) of the Revenue Act of 1921 
and which are now pending either before the Committee on 
Appeals and Review or the Special Committee on Appeals 
shall be transferred forthwith to the Solicitor of Internal 
Revenue and the Committee on Appeals and Review and 
the Special Committee on Appeals shall thereupon be 
abolished. The Solicitor of Internal Revenue shall consider 
all such cases and shall submit his recommendations to the 
Commissioner and the taxpayer shall be notified by reg- 
istered mail of the Commissioner’s final determination, from 
which an appeal may be taken to the Board of Tax Appeals 
as provided by law. 

Article 1006 of Regulations 62 as amended and all regu- 
lations inconsistent herewith are hereby rescinded. Nothing 
herein shall be construed as affecting the present practice 
of permitting taxpayers to protest the results of field 
examinations direct to Revenue Agents in Charge, which 
practice shall be continued. 


Why Congress Rejected the Mellon Tax 
Rate Schedule 


(Continued from page 230) 


nues on existing high incomes up to a large amount, 
then Congress can make more tax cuts, because 
there is no object in having a surplus in the Treas- 
ury. It becomes a temptation toward extravagance. 
Taxpayers are now familiar with the main tax 
reduction provisions made by Congress, including 
the lower rate to be levied on what by law is desig- 
nated as earned income. We made a tax cut of 
$400,000,000 annually in addition to passing a sol- 
diers’ bonus bill that Mr. Mellon bitterly opposed. 


While income tax rates were reduced, we raised 
the tax upon large estates. It is increased on 
amounts of ten million dollars and over. We raised 
that tax which now corresponds with the estate 
tax in France and with the same tax in England. 
Limitation of huge estates by taxation is supported 
by men like Theodore Roosevelt, Carnegie, and 
Wanamaker, men of wealth whom I quoted fre- 
quently on the floor of the House. It seems in 
every way to be a fair tax to impose with which to 
help meet a national debt of over $21,000,000,000 
and an annual expense budget over three times that 
of pre-war days. 


Mr. Mellon said before our committee when I 


asked him why he was opposed to an inheritance 
tax: “Well, men of wealth will give their money 
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away before they die if you put the increased estate 
tax proposition through.” “Oh,” I said, “Mr. Sec- 
retary, have you ever seen the gift tax to meet such 
evasions which I propose?’ That tax if properly 
administered will reach tax evasions through large 
gifts prior to death. 


I offered an amendment that was adopted when 
large estate taxes were increased to 40 per cent so 
that one-quarter, or 25 per cent, of the inheritance 
tax be credited to any estate that has paid a stated 
inheritance tax, so that an estate that is paying 
an estate tax to a state may pay no more than 
heretofore. A_ state like Florida advertises to 
the world at large to come and live with us, come 
away from Illinois, come from Wisconsin and all 
other states, come where you do not have to pay 
estate or inheritance taxes. Under the new pro- 
vision one liable to the tax must pay it just the 
same, whether he goes to Florida, or not. If 
Florida does not want the revenue, it stays with 
the Federal Government. This is realized through 
the allowance of not to exceed 25 per cent of the 
Federal tax if the estate pays to a state, an estate 
or inheritance tax. 


Congress does not need to make any apology for 
its disloyalty to the President of the United States, 
as is constantly demanded by a reactionary press. 
Congress, briefly, is just a cross-section of the peo- 
ple; no different. We take, for instance, presidents, 
vice-presidents, court judges and cabinet officers 
from the American Congress. They are just the 
same kind of men. We have many able business 
men in Congress, who have spent years studying 
legislation, and who believe that they are nearer 
right on taxation matters than any cabinet officer, 
because they know the needs and interests of the 
people at large. They know because for many 
years they have studied all these questions. The 
papers do not give you a correct understanding of 
that. They write editorials that denounce Congress. 
Why? Because we will not delegate constitu- 
tional rights of legislation to an executive or cabinet 
officer. You know, if you stop to think of it, you 
can more safely trust 530 men in the Senate and in 
the House of Representatives than one man or one 
small set of men however high. A _ benevolent 
autocracy is a dangerous experiment for any 
democracy. 


I was over in Italy and saw the situation there 
with Mussolini. They have a dictator there. Last 
summer I went from one end of Russia to the other, 
and over into Siberia. They have a dictatorship 
there. There is a Soviet, but seventeen men decide 
all legislation, and you can’t have anything like that 
in a democratic government like this, the greatest 
government in the world, without undermining a 
system wisely provided for by the Constitution. 


When Congress, in order to be loyal to a presi- 
dent of the United States, or to an administration, 
has to accept tax bills just as written, the end of 
democracy and of legislative independence will 
have been reached. Such a system would fatally 
weaken our government, and I am sure we do not 
want to do that. 
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Losses From Casualties Allowable As A 
Deduction Against Gross Income 


HE ruling of the Income Tax Unit in I. T. 

2037 that a loss resulting from an explosion of 
a bomb is not deductible under Section 214 (a) 6 of 
the Revenue Act of 1921 unless the explosion re- 
sulted in a fire which destroyed the taxpayer's 
home or a part of it, has given occasion for expres- 
sions of opinion that this is an unwarranted inter- 
pretation of the intention of Congress as conveyed 
in the statute. 


Section 214 (a) 6 provides that, in computing net 
income, among the deductions allowed, shall be 
losses sustained during the taxable year “if aris- 
ing from fires, storms, ship-wreck, or other casualty, 
or from theft, if not compensated by insurance or 
otherwise.” The recent ruling of the Department 
that “other casualty” in this section relates only to 
casualties resulting from the action of natural phys- 
ical forces is in conformity with previous rulings 
on this point. In Office Decision 629 (3 C. B. 158) 
and Commissioner’s Recommendation 444 (4 C. B. 
159), the interpretation was made that the term 
“other casualty” applies only in cases where the 
loss results through the action of natural physical 
forces. There have been no court decisions specif- 


ically covering the issue, 
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Commissioner Authorized to Make Exten- 
sions for Payment of Tax Deficiencies 


N RESPONSE to numerous inquiries as to 
whether or not the Commissioner may, under 

the Revenue Act of 1924, extend the time for the 
payment of deficiencies in tax, Commissioner David 
H. Blair has issued a mimeograph responding in the 
affirmative. 

The authority of the Commissioner to grant such 
extensions is contained in Section 247(g) of the 
new law. This section is applicable only to de- 
ficiencies in income taxes imposed by the Revenue 
Act of 1924 and to deficiencies — to prior 
years assessed on or after June 2, 1924. Where the 
assessment of a deficiency in income or profits 
taxes was made prior to June 2, 1924, the Commis- 
sioner is without authority to extend the time for 
payment. 


Section 274(g) gives the Commissioner authority to grant 
an extension of time not exceeding eighteen months for 
the payment of a deficiency in tax (not due to negligence, 
intentional disregard of regulations or to fraud with in- 
tent to evade tax) when it is shown to his satisfaction that 
payment within the prescribed time will result in undue 
hardship to the taxpayer. Where an extension is granted, 
interest at the rate of six per cent per annum is collectible 
on the deficiency for the period of the extension and no 
other interest is collectible on such deficiency for that 
period. 

An application for the extension must be made, under 
oath, on Form 1127 and must be filed with the Collector 
of Internal Revenue for the taxpayer’s district. The exten- 
sion will not be granted on a general statement of hardship 
but in each case there must be furnished a statement of the 
specific facts showing what, if any, financial loss or sacrifice 
will result if the extension is not granted. The application 
should, wherever practicable, contain a certified statement of 
the assets and liabilities of the taxpayer. 

If the application is tentatively approved by the Com- 
missioner and a bond is required, it must be filed with the 
collector within ten days after notification by the Commis- 
sioner that a bond is necessary. In lieu of such a bond the 
taxpayer may, under the provisions of Section 1029 of the 
Act of 1924, file a bond secured by deposit of Liberty bonds 
or other bonds or notes of the United States equal in their 
total par value to the amount of the deficiency and appli- 
cable penalties, if any, and interest. 





Retrospective Appraisals May Be Sub- 
mitted to Establish Income Tax Values 


HE Bureau of Internal Revenue has an- 

nounced by means of Mimeograph 3209 that 

retrospective appraisals will be accepted as 
evidence in the establishment of property values in 
the following cases: (1) to show the redetermina- 
tion of invested capital; (2) the fair market value 
as of March 1, 1913, for the purpose of depreciation 
and for the determination of taxable profit or de- 
ductible loss in the event of a sale; (3) for deter- 
mining the fair cash value of property exchanged 
for stock or shares; and (4) subject to the various 
sections of the law and regulations covering reor- 
ganizations, for the purpose of determining the fair 
cash value of property as of the date of a reorgani- 
zation. Retrospective appraisals, however, will only 
be considered in the absence of more satisfactor 
evidence and in any case will be accepted only after 
careful scrutiny and will be followed only to the 
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extent to which their reasonableness is fully estab- 
lished. : 

The ruling is accompanied in part by the follow- 
ing instructions: 

The method of constructing appraisals, facts presented 
and manner in which these are presented, must necessarily 
vary in individual cases and no rigid rules or forms can be 
prescribed, but it is essential that certain fundamental data 
be submitted in all cases. If the details of these data are 
too voluminous to be included in the appraisal schedules 
submitted, all details and work sheets should be placed 
together in such manner that the correctness of results ob- 
tained from their use may be readily checked, if necessary, 
by engineers of the Bureau. Accompanying the tabulated 
data adequate information should be supplied to describe 
the method of preparation, their contents and any unusual 
features which may develop during the examination. The 
history of the business and the manner in which the assets 
claimed in the appraisal were acquired should be clear and 
definite, particularly as to whether the assets were pur- 
chased for cash or were acquired through bargain or reor- 
ganization, or, if paid for in stock or shares, their market 
value as at date of the transaction. Retrospective appraisals 
shall include a complete physical inventory of all items in 
existence, on the date of making the appraisal. The capital 
changes (consisting of additions and eliminations) that oc- 
curred between the basic date and the date of making the 
appraisal must be set up in detail, with descriptions, costs 
and actual dates of changes. Eliminations of this nature, 
however, made prior to January 1, 1909, need not be re- 
corded, unless the appraisal is submitted for the purpose of 
proving a paid-in surplus with respect to property acquired 
prior to that date. 

Inasmuch as it is evident that special requirements needed 
in some cases cannot be fully covered in any fixed form, 
variations will be permitted and will not be held to be 
prejudicial to the acceptance of the appraisal as competent 
evidence, provided that it contains the necessary informa- 


tion presented in a manner which may be readily reviewed 
and checked. 


Taxable Incomes of a Million and Over 
Change Course in 1922 


HE measure in which the revenue of the Gov- 

ernment is affected by fluctuations in the gen- 

eral prosperity of the country is reflected in 
the statistics of taxable income prepared for each 
taxable year in the office of the Commissioner of 
Internal Revenue. The preliminary report com- 
piled from personal income tax returns for the calen- 
dar year 1922 shows that, as compared with the 
year 1921, there was an increase of 125,305, or 1.88 
per cent, in the number of returns filed, and an in- 
crease amounting to $1,759,000,002, or 8.98 per cent, 
in the total income reported. The increased income 
was, however, most pronounced in the income 
classes subject to the higher tax rates so that there 
was an increase of 19.69 per cent in the total tax. 
The revenue from all personal returns amounted to 
$861 ,057,308. 

While there was an increase of returns in all the 
income groups excepting the $2,000 to $3,000 and 
the $50,000 to $100,000 classifications, the greatest 
increase was in the higher income ranges. — Indi- 
viduals having taxable incomes of $100,000 to 
$150,000 increased from 1,367 in 1921 to 2,171 in 
1922. Increases for the same years in other classes 
were: 

$150,000 to $ 300,000, from 739 to 1,323; 

$300,000 to $ 500,000, from 162 to 309; 
$500,000 to $1,000,000, from 63 to 161; 
$1,000,000 and over from 21 to 67. 








| 





Atv 


fre 
cle 


$2 
CO 
ha 


af 


an 
16 
67 


W. 
m. 
of 
ul 
le 
Ww 
&C 
in 
tv 


ac 











er 


JOV- 
gen- 
d in 
each 
r of 
-om- 
alen- 
- the 
1.88 
n in- 
cent, 
come 
come 
there 
| tax. 
ed to 


ll the 
) and 
eatest 
Indi- 
0 to 
71 in 
lasses 


Zz 





August, 1924 


Thirty-seven individuals reported incomes of 
from $1,000,000 to $1,500,000; eleven returns dis- 
closed incomes of from $1,500,000 to $2,000,000. 
There were ten returns showing incomes of from 
$2,000,000 to $3,000,000. Five persons reported in- 
comes of $3,000,000 to $4,000,000, and four persons 
had a taxable income for the year in excess of 
$5,000,000. The number of incomes of $1,000,000 
and over in previous years has varied as follows: 
160 in 1914; 120 in 1915; 206 in 1916; 141 in 1917; 
67 in 1918; 65 in 1919; 33 in 1920; 21 in 1921. 

The proportion of the population filing reports 
was 6.20 per cent. Of the 6,787,481 persons who 
made returns and who composed only 6.20 per cent 
of the population, 97.01 per cent reported incomes 
under $10,000 and 73.71 per cent had incomes of 
less than $3,000. The 2.99 per cent of individuals 
who reported incomes of $10,000 and over paid 
80.73 per cent of the income taxes received from 
individuals. Considered from another point of view, 
two-tenths of one per cent of the population paid 
80 per cent of the personal income taxes. The 
aggregate incomes of the 97.01 per cent with in- 
comes of less than $10,000 was 75.80 per cent of 
the total income reported by all classes, while the 
proportion of the tax paid, as intimated by a pre- 
vious comparison, was 19.27 per cent. 

Only 29.91 per cent of the total net income of 
$21,336,212,530 was subject to the normal tax. 
Sixty-nine per cent of the income was exempt on 
account of personal exemption and credit for de- 
pendents. 

The distribution of personal income by sources 
was. as follows: Salaries, wages, commissions, 
bonuses, directors’ fees, etc., 55.06 per cent; busi- 
ness, trade, farming and profits from incidental sales 
of property, 21.14 per cent; rents and royalties, 4.92 
per cent; interest, 10.72 per cent; dividends, 8.19 
per cent. Of the income of individuals reporting 
$1,000,000 or over 32.60 per cent was classified as 
capital gains and 46.99 per cent from dividends. 
Wages and salaries formed but 2.95 per cent of the 
income. Wages and salaries constituted more than 
half of incomes for the income classes of less than 
$10,000 per year. Income from interest runs ahead 
of that from dividends for the income classes with 
incomes of less than $5,000 per year. 
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There were 3,566,302 joint returns of husbands 
and wives, with or without dependent children, and 
of husbands whose wives, though living with them, 
filed separate returns. The number ot wives mak- 
ing separate returns from husbands was 101,319. 
The number of single men making returns as heads 
of families was 392,356 and the number of single 
women making returns as heads of families was 
135,929. The number of returns from all other 
men was 1,823,535 and from all other women, 740,- 
500. 

Practically all income classes showed increases in 
1922 over the previous year, but the gains are most 
conspicuous in the higher brackets. The statistics 
on incomes for 1923 when compiled may be expected 
to show further similar changes for the better, for 
the year 1923 was, taken as a whole, more prosper- 
ous than the preceding year. Net incomes for the 
year 1924, on the other hand, will probably show 
a recession, in spite of the reduction in income tax 
rates. 

Only 202, 838 persons who filed returns reported 
incomes of $10,000 or over. There were 6,584,643 
individuals with incomes less than $10,000, out of a 
total of 6,787,481, and 4,601,079 reported incomes of 
less than $3,000. Without allowance for exemp- 
tions, allowances, and the large percentage of in- 
come in the higher incomes classified as capital 
gains, there were but 8,301 returns, or 127 hun- 
dredths of 1 per cent, of the total showing incomes of 
$70,000 or over. Under the Act of 1924, a surtax 
rate higher than 25 per cent applies only to net 
normal incomes of over $70,000. 

Of the total amount of income reported, 
$18,952,242,862 was from personal service and 
$5,919,665,492 was from property divided as fol- 
lows: personal service, salaries, wages, commis- 
sions, directors’ fees, etc., $13,693,992,791; busi- 
ness, trade, commerce, partnerships, farming and 
profits from incidental sales of real estate, stocks, 
bonds and other property, $5,258,250,071 ; property 
—rents and royalties, $1,224,928,998; interest on 
bonds, notes, etc., including fiduciary income, 
$2,030,517,413; dividends, $2,664,219,081. 

The report, composed of 77 pages of statistics, 
contains a compilation of local interest to every 
community in that the number of returns, classified 
according to income classes, is shown for each 
county and the principal cities in the United States. 
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Editorial Review 


Diminishing Tax Returns 


A peculiar characteristic of a set of mathematical 
figures is that often without obvious perversion of 
facts they can be interpreted to suit any special pur- 
pose or occasion. Figures in themselves, if accur- 
ately compiled, do not lie; the falsification, either in- 
tentional or unintentional, results from improper in- 
terpretation or misrepresentation of the underlying 
factors which produced the data. 


Reports of the income tax collections for 1923 and 
the analysis of income statistics for 1922 indicate 
that erroneous deductions have been made from the 
statistics on incomes for 1921, due to the failure to 
make sufficient allowance for the effect of changes 
in business conditions on earnings. In 1916 there 
were 206 persons who reported taxable incomes of 
$1,000,000, a year later there were 141, in 1918 the 
number had dropped to sixty-seven, in 1919 to sixty- 
five, in 1920 to thirty-three, and the statistics of in- 
come from the returns of net income for 1920 
showed such incomes had reached the low mark of 
twenty-one. The natural superficial conclusion to 
be drawn was that surtax rates had reached the 
point of diminishing returns by reason of the diver- 
sion of the assets of the wealthiest individuals into 
tax-free securities. But the report on incomes for 
1922, recently made public, if the same reasoning 
were applied, would indicate that in 1922 many of 
the big taxable incomes were abruptly released from 
“non-productive” exile, for sixty-seven individuals 
in that year reported taxable incomes of $1,000,000 
and over. 


The Federal Trade Commission report on the 
holdings of tax-free securities, a resume of which 
was published in the July issue, tends to disapprove 
the claim that the income of those in the higher in- 
come tax brackets has been largely diverted into 
tax exempt investments. In 1922 this report indi- 
cates that individuals with incomes above $10,000 
held $4,450,000,000 in such securities, while the tax 
exempt holdings of individuals with smaller in- 
comes, including also charitable institutions, was 
$16,770,000,000. 

The facts probably are that much of the differ- 
ence between the number who reported million dol- 
lar incomes during the war-bride period and the 
number in later years is due to a change in extra- 
ordinary profit making opportunities. There were 
instances of individuals who made fortunes during 
single years during the war boom who lost all they 


had made for several years during the depression of 
1920 and 1921. 


The Gift Tax 


Perhaps no feature of the Revenue Act of 1924 
was quite as unexpected as the tax on gifts. It is 
the result of a special attempt to plug up the reve- 
nue leaks that have existed under previous laws. 
It was originally sponsored by Rep. James A. 
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Frear of Wisconsin as a special antidote against the 
division of property to reduce income tax liability 
and to escape the estate tax. 


In view of the provision that a gift of as much as 
$50,000 may be made during any one one year tax- 
free, there is little for the average citizen to be 
much concerned about. A very large estate can 
be given away piece-meal without tax liability. The 
imposition of the tax is, nevertheless, being viewed 
by many taxpayers as an unprecedented infringe- 
ment on property rights. 


Among the arguments which have been advanced 
in protest are the following: The constitution pro- 
tects one who owns property in doing what he 
pleases with it as long as he harms no one; the 
Government has no authority under the Sixteenth 
Amendment to levy a tax on gifts; and the privilege 
of making gifts without tax is inherent in the right 
of property ownership and is guaranteed by the 
constitution. 

Without entering into a minute analysis of prev- 
ious court decisions bearing upon the nature of a 
gift, the legal principles which have been estab- 
lished with reference to gifts, or the rights which 
are recognized under the law in the disposition of 
property in various ways, there seems to be no 
essential difference, from the point of view of the 
layman, between a sale and a gift. A sale is a 
transfer of property in which a consideration is in- 
volved. The consideration, however, may be but 
nominal, and in such cases the transaction may 
be in effect really a gift. A gift differs in one re- 
spect from a sale, in that there is no consideration 
given in return for the property received. 


There is no doubt about the constitutionality of 
a government tax on sales. The Supreme Court 
has held constitutional the estate tax, a tax on gifts 
transferred. after death. Since the gift tax is a tax 
apart from the income tax, the Government does 
not need to rely solely upon the authority of the 
Sixteenth Amendment to levy the tax. In case a 
test suit is instituted, the constitutionality of the 
gift tax will probably depend upon the Supreme 
Court’s interpretation of the general taxing power 
of the Federal Government. 


The London Conference on Reparations 


Interest in the-reparation problem is now focused 
on the London conference called to consider the 
ways and means of putting the Dawes plan into 
successful operation. There is a fundamental 
divergence between the British official view and 
American unofficial opinion on the one hand and 
the view of the French on the other. The report of 
the reparation experts provides for new committees 
for the administration of the new reparation plan. 
It is the duty of these committees to decide in ac- 
cordance with the economic principles laid down in 
the report whether or not Germany is doing her best 
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toward fulfilling obligations. Concretely, it is pro- 
vided that if it is found by the Transfer Committee 
that the funds collected within Germany cannot be 
transferred to the creditor countries without disor- 
ganizing the exchanges, the payments shall be tem- 
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considerations. Premier Herriot has a clear appre- 
ciation of the necessity for handling the problem in 
the light of common sense economics. But he does 
not appear to be strongly enough entrenched to 


































stand firmly for his principles. It appears that his 
he ha 1. : Si Nae ad acd sited sci Cecile Wiha: aul , 
t pararily suspended. The real power is thus vested opponents can readily break him with the slogan 
y in the Transfer Committee. There is not the slight- that he has been the dupe of British diplomacy and 
est doubt that it was the intention of the experts’ has surrendered French sovereign rights to a for- 
aS = report to create entirely new agencies for the ad- eign power. The coming weeks are of absolutely 
X- |} ministration of the reparation problem. They wish crucial importance for the economic future of 
be ) to see a fresh start made. Europe. 
an s The Poincare group in France, nevertheless, 7 
he || stoutly insists that the Reparation Commission 
ed + must not be shorn of any of its powers; that under Taxes Levied on Property of a Decedent 
e- |) the Treaty of Versailles the Commission alone has : > . 

) the power to decide when Germany is in default. Disallowed as Estate Tax Deduction 
ed >» ‘They insist, moreover, that France must have the OUNTY and municipal taxes paid by the exe- 
rO- ' right of independent action in case of such default. cutors upon the personal property of the testa- 
he The present premier, Herriot, is more nearly in tor have been held by the United States District 
he accord with the British and American position, but Court of the Eastern District of North Carolina not 
ith his hold upon office is so insecure that he is afraid to be deductible in determining the amount of the 
ge to go very far in the right direction. It needs to be Federal estate tax, where such taxes were assessed 
rht understood that the present Reparation Commission and levied after the date of the testator’s death. 
the 1S dominated by the French government. If the The court in its opinion held that the ad valorem 

Reparation Commission’s powers are taken over by tax paid to the county and city by the executors in 
ev- the new committees, the French government would the particular case under consideration did not come 
fa cease to control the administrative machinery and within the term “administrative expenses” nor were 
ab- the French representative would have only equal such taxes claims against the estate at the date of 
ich power with those of other interested countries. the death of the testator. “Claims against an 

of The entire reparation plan is thus in very great estate,” said the court, “are such demands or claims 
no danger of being wrecked at its very inception. It is of a pecuniary nature which could be enforced 
the the old, old clash between political and economic against the decedent during his life.” 
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Court Holds Reports on Completed Con- 
tract Basis May Be Made by 
Engineering Firm 


N A recent decision of the District Court of the 

United States of the Western District of Mis- 
souri, the court held that an engineering firm not 
engaged in actual building operations may, as is 
provided by Article 36 of Regulations 45, defer the 
computation of gain or loss on long term contracts 
‘until the year the contract is completed. 

The Bureau of Internal Revenue has interpreted 
the rule under the Act of 1918 to apply only to 
building contracts, which would exclude engineer- 
ing contracts of a general nature. 

The decision was given in a case involving a firm 
in bankruptcy. The firm derived its income prin- 
cipally from long-term construction contracts. The 
contracts were for the supervision of construction, 
building and installation of railroad bridges, via- 
ducts and large structures of that nature. The ex- 
penses incident to this employment, as stated by 
the Referee in Bankruptcy, included supervision, 
preparation and submission of blue prints, specifica- 
tions, maintenance of resident engineers and in- 
spectors on location as well as other expense. 

The District Court in the same case held. that a 
taxpayer may. where stock is believed to be worth- 
less, take a deduction in the year the stock is ascer- 
tained to be without value because of the bank- 
ruptcy of the corporation, and such worthlessness 
may be ascertained before the termination of the 
receivership. 


Tax on Moneyed Capital in New York 
Upheld by State Supreme Court 


HE Supreme Court of New York has upheld 

the law passed by the legislature of that state 
a year ago, levying a 1 per cent tax on “moneyed 
capital” which is in competition with the business 
of national banks. Moneyed capital under the law 
is specifically defined as that portion of capital 
which comes into competition with the business of 
national banks, except shares of national banks or 
of banks or trust companies organized under the 
authority of the State of New York, excepting 
bonds, notes or other evidences of indebtedness in 
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the hands of individual citizens not employed or 
engaged in the bank or investment business and 
representing merely personal investments not made 
in competition with such business. 


The court disposed of eleven cases against the 
New York State Tax Commission. In only one 
case was the capital involved found to be compet- 
ing with national banks; in the others the assess- 
ments were voided. 


The actions served as a test for several hundred 
suits pending or about to be instituted by various 
financial interests seeking to escape payment on the 
grounds that the tax in question is not properly 
applicable to them, and that the law is uncon- 
stitutional. 


Stock brokers’ capital is not taxable under the 
law, the court ruled. Neither is the capital on build- 
ing and loan associations. The court decided pawn- 
brokers are not competitors with the banks and 
also voided the assessment on a security company 
dealing in conditional sales contracts, leases and 
chattel mortgages on automatic pianos. 
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HE Board of Tax Appeals, 
| to which twelve members 
have been appointed by 
President Coolidge, was formally 
organized on July 16th. The 
meeting was called to order by 
Acting Secretary of the Treas- 
ury, Garrard B. Winston. In an in- 
troductory address, Mr. Winston 
stated that while the board is an 
independent body, comparable in 
its status to the Interstate Com- 
merce Commission or the Federal 
Trade Commission, it should 
work in close co-operation with 
the Bureau of Internal Revenue. 
In urging that appeal cases be 
expedited, he said: 

“Congress has seen fit to make 
your board, which should be an 
administrative body for the de- 
termination of tax liability,-in ef- 
fect a court of record for the 
litigation of disputed questions, 
with the requirement in most 
cases ‘that the evidence be tran- 


scribed and that a decision and ” 


opinion be given. 

“While you are not a part of 
the Treasury, you have a serious 
responsibility reposed in you for 
the satisfactory functioning of 
the entire Federal Government. 
We can not live without the rev- 
enue from taxes. If your board 





BENJAMIN H. LITTLETON 
Former member of the Solicitor’s staff 





Board of Tax Appeals Prepares for 
Early Hearings—Rules Issued 


permits its docket to become con- 
gested, the Government is de- 
layed in the collection of its rev- 
enue and in order to operate must 
find revenue elsewhere. 

“Your duty both to your gov- 
ernment and to the public is a 
prompt decision in all cases. You 
should not permit yourselves to 
be lost in involved and tedious 
lawsuit. Make yourselves an ad- 
ministrative body to settle taxes. 
Give speedy decisions. To delay 
is to deny justice—both to the 
Government and the taxpayers.” 

Following Mr. Winston’s ad- 
dress, Charles D. Hamel, who 
served as chairman of the Com- 
mittee on Appeals and Review, 
was chosen chairman. His selec- 
tion was suggested by Secretary 








JOHN M. STERNHAGEN 


Formerly of KixMiller & Baar, 
Attorneys, Chicago 


Winston. Robert C. Tracy, ex- 
ecutive attorney of the Solicitor’s 
office, was appointed secretary of 
the board. 

According to the Act of 1924, 
the board is eventually to consist 
of but seven members, but in 


order that the accumulation of 


unsettled cases from prior years 


may be cleared as soon as pos- 
sible, provision is made that for 
two years after they passage of 
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the act the board is to be 





com- 


posed of such members as the 


President deems necessary with- 
in the maximum of twenty-eight. 

It is presumed that upon the 
return of Secretary Mellon from 
Europe additional members will 


| 
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CHARLES D. HAMEL, Chairman 


Former chairman of the Committee on 
Appeals and Review 


be appointed so that the Board 
may be separated into divisions 
for hearings of appeal cases in 
different parts of the country. 
The hearings before the board 
and its divisions will be open to 
the public. The new law provides 
that it shall be the duty of the 
board and of each division to 
make a report in writing of its 
findings of fact and decision in 
each case, and a copy of each re- 
port shall be entered of record 
and a copy furnished the tax- 
payer. If the amount of tax in 
controversy is more than $10,000, 
the oral testimony taken at the 
hearings must be reduced to writ- 
ing and in addition it 1s required 
that the report contain an opinion 
in writing in addition to the find- 
ings of fact and decision. All re- 
ports of the board and its divi- 
sions (including, in cases where 
oral testimony is reduced to writ- 
ing, the transcript thereof) are to 
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be public records open to inspec- 
tion of the public. 


In view of the general demand 
previous to the passage of the act 
tor a high class judicial body, in- 
dependent of the Bureau of In- 
ternal Revenue, there has been a 
special interest in the appoint- 
ments made. 


Of the twelve members whose 
appointments have been an- 
nounced, seven were selected 
from the “general public,” as fol- 
lows: John M. Sternhagen of 
Chicago, J. S. T. Ivins of New 
York, A. E. James of New York, 
Sumner L. Trussell of Minne- 
apolis, John J. Marquette of Wash- 
ington, D. C., Adolphus E. Graup- 
ner of San Francisco, and W. C. 
Lansdon of Salina, Kansas. The 
following appointments were 
made from the personnel of the 
Bureau of Internal Revenue: 
Charles D. Hamel of Grafton, N. 
D., Benjamin H. Littleton of 
Nashville, Tenn., Jules Gilmer 
Korner, Jr. of Winston-Salem, 
N. C., Charles P. Smith of Bos- 
ton, Mass., and Charles M. Tram- 
mel of Lakeland, Fla. 


The following brief biograph- 
ical sketches of the appointees 
are made up in part of the infor- 
mation issued by the Bureau of 
Internal Revenue. 


John M. Sternhagen, of the law 
firm of KixMiller and Baar, Chi- 
cago, has had an extensive ex- 
perience in tax practice. He was 
formerly a solicitor in the Bu- 
reau of Internal Revenue and 
served twelve years as counsel 
for the New York Central Rail- 
road. 

J. S. T. Ivins is a lawyer and 
associate of the law firm of Weill, 
Wolff & Satterlee, New York, 
and is rated as an authority on 
taxation. He served for a term of 
years as director of the New York 
State Income Tax. 

A. E. James is a lawyer, statis- 
tician and tax expert. For eight 
years he served as statistician and 
chief accountant of the Wiscon- 
sin Tax Commission. He served 
as expert adviser to the Virginia 
Legislative Committee on Tax 
Revision in 1914, as special tax 
counsel to the Atchison, Topeka 
and Santa Fe Railway Company 
in 1915, director of the New Mex- 
ico Taxpayers Association, 1915- 
1918, and during 1919 as chief of 





Inventory and Salary Sections in 
the Bureau of Internal Revenue. 
Since 1920 he has been associated 
with Green & Hurd, attorneys, 
New York. 

Sumner L. Trussell is a mem- 
ber of the law firm of Trussell, 
Smiley & Collins, Minneapolis. 
He served in the Department of 
Internal Revenue from 1898 to 
1916. Since that time he has 
practiced law in Minneapolis, 
specializing in tax litigation. 

John J. Marquette is a lawyer, 
a graduate of the University of 
North Dakota and a member of 
the North Dakota and Montana 
bars. Mr. Marquette came to 
Washington from Missoula, Mon- 





J. S. T. IVINS 


Former Director of the New York 
State Income Tax 


tana, in 1919. He served during 
the war in the army air service 
and resigned as captain in Decem- 
ber, 1920, following his discharge 
from Walter Reed Hospital where 
he was recovering from injuries 
received in a fall from a plane. 
Since 1922 Mr. Marquette has 
practiced law in Washington. 
Adolphus E. Graupner is a law- 
yer. He has been engaged in the 
practice of law in San Francisco 
since 1897. From 1907 to 1913 
he served as assistant city attor- 
ney of San Francisco. From 1913 
to 1915 he was judge of the Supe- 
rior Court of California in and 
for the City and County of Cali- 
fornia. For the next two years 
he was special inheritance tax at- 
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torney for the state comptroller of 
California. For four years prior 
to July lst, he was counsel for the 
Industrial Accident Commission. 
He is a member of the Republican 
State Central Committee of Cali- 
fornia. 

W. C. Lansdon for many years 
has been an executive officer of 
the Kansas State Farmers Union. 
He is a former newspaper man 
and at one time was a member of 
the faculty of Kansas University. 


Members from the Bureau of 
Internal Revenue 


Charles D. Hamel, since No- 
vember 6, 1923, has been chair- 
man of the Committee on Appeals 
and Review. Mr. Hamel is a 
lawyer. In 1906 and 1907 he was 
clerk to the United States Senate 
Committee on Public Lands and 
in 1908 was clerk to the Senate 
Committee on Agriculture and 
Forestry. From April, 1909, to 
October, 1915, he was employed 
in legal work in the Interior De- 
partment and in October, 1915, 
was transferred to the Depart- 
ment of Justice. In October, 1917, 
he was appointed special assist- 
ant to the Attorney General, serv- 
ing in that capacity until Decem- 
ber 31, 1921. In February, 1922, 
he entered the office of the Solici- 
tor, Bureau of Internal Revenue. 
For several months he was chair- 
man of the Special Committee on 
Appeals and Review, 

Jules Gilmer Korner, Jr., is a 
lawyer and accountant. On Janu- 
ary 1, 1923, he was appointed as- 
sistant solicitor in charge of the 
penal division. Mr. Korner was 
graduated from Trinity College, 
N. C. with the degree of A. M. in 
1909 and later attended the Har- 
vard law school. In 1917 he en- 
listed in the United States Navy 
and after the war resumed the 
practice of his profession in Win- 
ston-Salem. He entered the Bu- 
reau of Internal Revenue as spe- 


.cial attorney in the office of the 


Solicitor July 1, 1921. 

Benjamin H. Littleton is a 
high school and business college 
graduate and received a degree in 
law at Cumberland University. 
He was engaged in the practice of 
law from 1914 to 1916, when he 
was appointed to the Bureau of 
Investigation, Department of Jus- 
tice. In 1918 he was appointed 
assistant United States attorney 
for the Middle District of Ten- 
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Visible Income Tax Records 
in 3 the space at ¥3 less cost 


Making possible these unusual savings is the Flex-Site 
method of keeping records. 

Income tax records—any business records in fact, can be 
kept this way, visibly indexed and instantly accessible—in % 
the space at ¥% less cost. 

These are proven figures. 

These are obvious figures. Because Flex-Site simplifies and 
modernizes the natural way to keep records, i. e., in a book. 

200 to 2,000 loose leaf record sheets of any required size, may 
be visualized in a single FLEX-SITE unit. 

Each record on a separate sheet, is placed in the device in 
over-lapping arrangement and held in perfect alignment with 
the name or indexing information for every record, exposed 
clear across the sheet in plain view. 

Flex-Site is the natural way to keep records. It is the way 
that has been adopted by hundreds of large concerns. 

It is the only way that permits carrying a complete unit to 
your office or desk for leisurely examination. For the auditor, 
or for the executive alike, it is the easiest, simplest, least time 
absorbing method for business record keeping. 

It is a way that can be used by any business. It is a way 
that ‘a being used now by hundreds of companies—large and 
small. 

It is a way that you may investigate with possible profit. 

Just send in the coupon for our booklet. Complete informa- 
tion and illustrations are contained therein. 


Visible Records Equipment Co. 
226 West Adams Street, Chicago, Illinois 


FLEX-SITE 


Visible Records 



































Sketch of a Flex-Site Unit. 1,000 
records visibly indexed and instantly ac- 
cessible may be kept therein. Flex-Site 
gives you the natural way and keeps 
records of any kind—in a book. 


Visible Records Equipment Co. wn | 
226 West Adams Street, Chicago, Illinois. 

I would be interested in learning, without any 
obligation, how we can keep our records at a 
saving of % in time and space.—288 | 
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Slobe- Wernieke 
BUILT-TO-ENDURE 


Visible Index 














Posting Tray in 
Operation 








Cabinets Cabinets Strength Safes Systems Chairs Tables Bookcases 


The Slobe-Wernicke Co, 


FACTORY AT CINCINNATI 


Agencies in all Cities — Branches in the following; 


| Steel Filing Wood Filing Steel Structural Filing Desks Costumers Sectional 


NEW YORK BOSTON CHICAGO CINCINNATI 
by me seeewer 118-120 Federal St. 168-172 W. Monroe St. 128-130 E. Fourth St. 
ast 39t it 
7 CLEVELAND PHILADELPHIA 
30 Church St. ST. LOUIS 
2044 Euclid St. 1012-1014 Chestnut St. 402-404 N. Fourth St. 
DETROIT NEW ORLEANS WASHINGTON, D. C. 


137-141 Lafayette Blvd. W. 417-423 Camp St. 1218-1220 F St., N. W. 











wees Oot — ah sep ook 


ae ae ee a 


& 


ree 
a FN 


‘salen eis on 





2D pi eA tatoe 


August, 1924 


nessee, which position he held 
until appointed to the Solicitor’s 
office, October 26, 1921. 


Charles P. Smith, since Novem- 
ber 2, 1922, a member of the Com- 
mittee on Appeals and Review, 
was graduated from Brown Uni- 
versity with a degree of A. B. and 
studied law at Brown and George 
Washington Universities. From 
1905 until his appointment to the 
Bureau of Internal Revenue in 
1914, Mr. Smith was employed in 
the Bureau of the Census. Fol- 
lowing his transfer to the Solici- 
tor’s office, he served for a time as 
head of one of the Interpretative 
divisions. He was appointed as- 
sistant to the commissioner June 
14, 1921, in which capacity he 
served until his appointment to 
the Committee on Appeals and 
Review. Since December 1, 1921, 
Mr. Smith has served, also, as a 
member of the Tax Simplification 
Board. 


Charles M. Trammell of the 
Solicitor’s office, received a de- 
gree of Ph. B. from Emory Col- 
lege and LL. B. from Vanderbilt 
University. Mr. Trammell began 
the practice of law in 1909 and 
in 1913 was elected judge of the 
County Court of Polk County, 
Fla., serving until 1917. In that 
year he entered the Army Air 
Service and in March, 1919, was 
transferred to the office of the 
Judge Advocate General. He was 
appointed to the Solicitor’s office, 
October 11, 1920. 


Organization Work Rapidly 
Progressing 


The Board of Tax Appeals is 
rapidly completing organization 
preliminaries and it is expected 
that hearings will be held before 
the new organization in the early 
part of August. 


Regulations governing practice 
before the Board and the method 
of obtaining an appeal from the 
sureau of Internal Revenue have 
been formulated. 


Under the rules any taxpayer 
dissatisfied with the determina- 
tion of tax liability of the Bureau 
of Internal Revenue may appeal 
by filing with the Board a peti- 
tion of his claims. It must in- 
clude the following information: 


“Clear and concise assignments 
of error alleged by the taxpayer 


to have been committed by the 
commissioner of internal revenue 
in determining the tax liability of 
the petitioner. 


“A clear and concise statement 
of the facts upon which the tax- 
payer relies as constituting the 
basis of his appeal. 

“The petition shall as far as 
possible be complete in itself.” 

A registry of those admitted to 
practice before the Board will be 
maintained. Any individual tax- 
payer may appear in his own be- 
half before the Board and a cor- 
poration may be represented by an 
officer of the corporation. { Agents 
for taxpayers admitted to practice 
are limited to attorneys at bar 
admitted to practice before the 
Supreme Court of the United 
States or the highest court of any 
state or territory or District of 
Columbia and certified public ac- 
countants duly qualified under 
the law. 


Application for admission must 
state the name, residence address 
and business address of the appli- 
cant and time and place of admis- 
sion to the bar, or qualifications 
as a certified accountant. The 
application should be accompan- 
ied by a certificate of the clerk of 
the court in which the applicant 
is admitted to practice to the ef- 
fect that he has been so admitted 
and is in good standing, or a cer- 
tificate by the proper state author- 
ity to the effect that the applicant 
is a certified public accountant. 

When inquiry is made by the 
Board, a practitioner will be re- 
quired to state under oath the 
terms and circumstances of any 
contract with a taxpayer. 


Conflict in Rulings on Com- 
putation of Certain Losses 
Eliminated 


HERE has been a conflict in 
rulings over the consideration 
of the loss recognized under the 
Act of 1918 in a case where a 
stockholder receives new stock 
with a par value in excess of the 
par value of the old stock, but 
with a market value less than the 
cost of the stock exchanged. 
Office Decision 932 holds that 
a loss may not be taken, whereas 
Office Decision 970 holds that a 
loss may be taken. The former 
decision has been overruled so 
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that such a loss is now unques- 
tionably deductible. 

The reasons for the allowance 
of a loss in an exchange of this 
nature are stated in Office Deci- 
sion 970 as follows: 

The first part of Section 202 (b) 
provides that when property is ex- 
changed for other property, the prop- 
erty received in exchange shall for the 
purpose of determining gain or loss 
be treated as the equivalent of cash to 
the amount of its fair market value, 
if any. Provision is then made for 
cases where in connection with the 
reorganization, merger, or consolida- 
tion of a corporation a person receives 
in place of stock or securities owned 
by him new stock or securities of no 
greater aggregate par or face value. 
The next paragraph of the section pro- 
vides for a special method of determin- 
ing the gain when, in the case of reor- 
ganization, merger, or consolidation, 
the aggregate par or face value of the 
new stock or securities received is in 


excess of the aggregate par or face 
value of the stock or securities ex- 
changed. In other words, the second 


paragraph of Section 202 (b) is appli- 
cable only where a gain is realized. 
Where a gain is realized under the cir- 
cumstances referred to, the second 
paragraph of Section 202 (b) lays 
down the method to be used in ascer- 
taining the amount of the gain for the 
purposes of the income tax. If no gain 
is realized, it then becomes necessary 
to fall back upon the first part of Sec- 
tion 202 (b) which provides that when 
property is exchanged for other prop- 
erty, the property received in the ex- 
change shall for the purpose of deter- 
mining gain or loss be treated as the 
equivalent of cash to the amount of 
the fair market value, if any, in order 
to determine the amount of the liens, 
if any. In applying the rule laid down 
in the first part of Section 202 (b) to 
the instant case, it is clear that the 
taxpayer is entitled to the deduction. 





Prosecution for Violating 
Internal Revenue Law 
Must Be Begun Within 

‘ ‘Three Years 


HE United States District 

Court of the Southern Dis- 
trict of New York, in United 
States v. Noveck, has rendered a 
decision holding that the Act of 
November 23, 1921, limiting the 
time within which prosecutions 
may be instituted against persons 
charged with violating internal 


revenue laws to within three 
years after the commission of the 
offense, takes precedence over 


the general statute as amended on 
November 17, 1921, extending the 
time within which such prosecu- 
tions might be begun to six years 
in cases involving charges of 
fraud against the government. 
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Counting three and one-half | 
millions of property dollars every day 


We are frequently asked for the reasons why 
American Appraisals occupy their supreme position 
in the estimation of American business. 


aie asians 


Rear 


The outstanding reasons are the endeavor of The 
American Appraisal Company to make valuation 
work a science. As a result of its intensive and 
long experience, every working day three and a half 
millions of property dollars are now counted by 
means of American Appraisal Service. 


This intensive daily experience deals with proper- 
ties in every state in the union and abroad. 
Throughout these twenty-eight years of exclusive 
appraisal work American Appraisals have pioneered be 
important advances in the making and application 
of appraisals for insurance purposes. 


Some of the factors in this experience that are of 
particular interest to the business man in con- 
nection with fire insurance, have been recently 
embodied in our monograph GG-8, “When Insur- 
ance Insures and When it Doesn’t.” 


2s Sn RR naa 


THE AMERICAN APPRAISAL COMPANY Milwaukee 


THE AMERICAN APPRAISAL COMPANY 


Atlanta, Baltimore, Boston, Buffalo, Chicago, Cincinnati, Cleveland, Detroit, Indianapolis 
Los Angeles, Milwaukee, Minneapolis, New Orleans, New York, Philadelphia, 
Pittsburgh, San Francisco, St. Louis, Seattle, Syracuse, Washington. 

The Canadian Appraisal Company, Ltd., Montreal, Toronto. 





PRVESTICATIONS VALUATIONS, REPORTS = INDUSTRIALS,’ PUBLIC UTILITIES, INATUAA} RESOURCES 


AnAmerican Appraisal 


THE AUTHORITY 





© The A. A. Co., 1924. 





IP eee 


Pads 


*: 


Rar is Pt ed 


me 


+ 

4 
aa 
% 
% 
ge 
Yas 














August, 1924 








Federal Tax Administration Under the 
Act of 1924 


(Continued from page 235) 
combined knowledge represented by the whole 
number. 

Recently I went to the Supreme Court to move 
the admission of a friend. Three cases involving 
important questions of principle in internal revenue 
were brought in by the court on that day—all 
adverse to the contentions of the United States. 
Each of these cases will have an important effect 
in forcing a change of Government attitude in cases 
pending in the Bureau. This was merely one group 
of opinions in the Supreme Court of the United 
States; the grist in the subordinate Federal courts 
is enormous. While the general rule of the Gov- 
ernment is to carry questions all the way to the 
Supreme Court, treating decisions of subordinate 
courts merely as steps in the journey, it is never- 
theless true that at fairly frequent intervals the 
Government decides to abandon contentions which 
it has urged in the inferior Federal courts. When- 
ever the Government loses on a technical point in 
the Supreme Court or acquiesces in the taxpayer’s 
contention in a lower court, it becomes necessary 
to readjust all rulings to fit the new change of 
policy, because the Government must be consistent. 
As a matter of fact, the Government is not always 
as alert as it should be in the taxpayer’s interest, 
and it is one indispensable function of the lawyer 
to make certain that the Government, in dealing 
with his client, recognizes principles settled by the 
Supreme Court, and questions as to which the Gov- 
ernment, by abandoning a pending law suit, has 
indicated a change of view. 

As you are all aware, the tax organization in 
Washington is a complicated mechanism divided 
and subdivided into hundreds of groups. The men 
who compose these groups for the most part feel 
themselves governed by regulations, and until a 
change is definitely reflected in regulations, it is not 
existent as far as they are concerned. Most people 
who have dealt with the Bureau of Internal Revenue 
are able to recall one or more instances in which 
some of the narrower Government conferees had 
blandly stated that the Federal courts and the Su- 
preme Court are often wrong and they are not 
accustomed to following them. It is, therefore, nec- 
essary not only to be on the lookout in the ever- 
changing panorama of Federal decisions and Gov- 
ernment acquiescences, for cases in point, but to 
see to it that competent authority, willing to recog- 
nize the authority of the Supreme Court, definitely 
makes the proper application to the case in hand. 

So far, I have discussed the lawyer’s functions in 
situations other than actual litigation. What is 
the situation regarding the attitude of Federal 
courts in tax cases? There was a time when Fed- 
eral courts assumed that the position taken by the 
Bureau of Internal Revenue in a complicated matter 
was probably right. This established a handicap in 
the Government’s favor, against the taxpayer. In 
my judgment, such a handicap does not exist at the 
present time. It is a common thing for the court, 
in holding a regulation invalid, or in holding that 
the department is in error, to point out not only that 
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the department was wrong, but that its position is 
not reasonable. This independent attitude of the 
Federal courts has been fortified by the Supreme 
Court of the United States, which has shown a 
proper disposition to look at each question strictly 
on its merits. The Supreme Court has not hesitated 
to say of a tax regulation, “This grafts something 
on the statute which is not there,” and the district 
courts, the Circuit Courts of Appeal, the Court of 
Claims and the Supreme Court of the United States 
are all in a mood to think for themselves, rather 
than to accept the easy path of merely assuming 
that the commissioner is right. The courts have 
realized that the bureau has definitely refused to 
follow a principle by which the courts are bound— 
that a taxing intention, to be operative, must clearly 
appear. Realizing that the Bureau’s guiding prin- 
ciple has been the opposite—namely that there is a 
presumption of tax ability, which the taxpayer must 
rebut—the courts are inclined to scrutinize the 
Bureau’s conclusions, rather than accept them as 
probably right. A recent district court decision 
expressed the attitude thus: 
It is a matter for the courts to construe, and not 


a matter in which the commissioner may promul- 
gate a regulation binding on the courts.* 


VI 


And now we come to the most cheerful question 
of the ones I have proposed, namely, “Are the new 
tax rates really lower?” The cheerful and satisfying 
answer is that in spite of the bonus, in spite of 
everything, the new bill does not raise the tax rate 
on corporations, and materially lowers the burden 
of taxation on the individual. 

I have-never had any hope of a constitutional 
amendment permitting Federal taxation of state and 
municipal securities, so that I feel no disappoint- 
ment that no progress has been made in that direc- 
tion. We have something really to be grateful for, 
in the tax reduction. Let us hope our Government 
will make a determined and successful attempt to 
spend less, a lessening of expenditures being the 
only possible hope of lightening the tax burden and 
simplifying the tax laws. 

*In the matter of Temtor Corn and Fruit Products Company, E. Div. 


4 the Eastern District of Missouri, April 5, 1924. Opinion by Judge 
Faris. 





St. Paul Manufacturers Heavily Penalized 


for Income Tax Fraud. 
CCORDING to a resume of a press dispatch 
which appeared in the American Stationer and 
Office Outfitter, fines totaling $40,000 and a check 
for $148,000, representing taxes due, were paid to 
the Federal Government on June 24, by three 
officials of Brown & Bigelow, St. Paul, Minn., divi- 
sion manufacturers of “Redipoint” mechanical pen- 
cils, advertising novelties and calendars. The three 
officials pleaded guilty in Federal court to charges 
of defrauding the Government of income taxes. 
H. H. Bigelow, head of the firm, paid a $10,000 
fine. In addition he was sentenced to serve two 
years at the Federal prison at Leavenworth, with 
a stay of sentence granted until November 1. 
William F. Priester, comptroller; Robert Gallo- 
way, secretary and treasurer, and the corporation 
were fined $10,000 each. 
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FEDERAL TAX PRACTICE 





DIST. of COLUMBIA 


WASHINGTON 


FRANK G. BUTTS 


Certified Public Accountant 
unselor on Federa 
Taxation 


602-603 Southern Building 
Washington, D. C. 


J. A. Vanden Heuvel & Company 
ACCOUNTANTS— AUDITORS 


FEDERAL TAX PRACTICE 
EXCLUSIVELY 


PHONE METROPOLITAN BANK BLDG. 
MAIN 3091 WASHINGTON, D. C. 





THE CORPORATION AUDIT GOMPANY 
MATIONAL METROPOLITAN BANK BUILDING 
WASHINGTON, BG. 

LEGAL DEPARTMENT SPECIALIZING IN 
FEDERAL INCOME TAXES 
FEDERAL ESTATE TAXES 


TELEPHONE FRANKLIN 829 
‘ 


THE E. R. LUCAS COMPANY 
Specializing in Federal Income 
and Estate Tax Practice 
Telephone Main 4456 


Smith Building WASHINGTON, D. C. 








David M. McPherson Elmer T. Cummin 


McPHERSON & CUMMINS — 


Accountants and Engineers 


Specializing in Tax Audits, Appraisals 
and Natural Resources Valuations 
Phone Main 9234 


Transportation Bldg. WASHINGTON, D. C. 


ILLINOIS 


CHICAGO 


Zopher L. Jensen & Co. 


Certified Public Accountants 
Income Tax Advisers 


5 North La Salle Street 
CHICAGO 
Telephone Main 0203 


John G. Weisbach 


TAX CONSULTANT ACCOUNTING 


10 S. La Salle Street 
CHICAGO 
Telephone Dearborn 4484 


William Castenholz & Co. 


Certified Public Accountants 
Income Tax Advisers 


79 W. Monroe Street 
CHICAGO 
Telephone Central 1786 


CONDON H. RONAN & Co. 


ENGINEERS AND ACCOUNTANTS 
FEDERAL TAX SERVICE 


SUITE 1014, MARQUETTE BLDG. 
TEL. RANDOLPH 2217 
CHICAGO 


FOR RATES AND FURTHER 
INFORMATION WRITE TO 
OFFICE OF PUBLICATION 


Telephone Dearborn 1877 


McKnight Building 
MINNEAPOLIS 


Wrigley Building 
CHICAGO 


ILLINOIS 


CHICAGO 





FRANK T. CASPERS & C0., Inc. 


Accountants, Auditors, Appraisers 
Specializing in Federal Tax Practice 


751 Marquette Building 
CHICAGO 





Harry Harper & Company 


INCOME TAX 
SPECIALISTS 


Members of American Society of Certified 


Public Accountants 


Pioneer Building 
ST. PAUL 


Munsey Building 
WASHINGTON, D.C. 


Refer to the Northwestern Miller 


IOWA 


DES MOINES 


Geo. Parker, A.C A.,C.P.A. 


George Parker & Co. 


PROFESSIONAL ACCOUNTANTS & AUDITORS 


INCOME TAX COUNSELLORS 
2308-9-10 HIPPEE BUILDING 
DES MOINES, IOWA 


M ASSACHUSETTS 


BOSTON 


Telephone Main 5200 


R. L. HAM & CO. 


ACCOUNTANTS AND AUDITORS b 
SPECIAL FEDERAL TAX SERVICE i 


157 Federal St. 





BOSTON, MASS. 





